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The attention of the bar is directed to the fol- 
lowing communication: 
AMERICAN BAR ASSOCIATION 
Organized 1878 
COMMITTEE ON AMERICAN CITIZENSHIP 
Office of the State Chairman 
State of Florida 
Miami, Florida, June 26th, 1929. 
Mr. J. C. Cooper, Jr., Editor, 
Florida State Bar Assocation Law Journal, 
Post Office Box 223, 
Jacksonville, Florida. 
My dear Mr. Cooper: 

I take pleasure in advising you that I have been 
appointed Chairman of a Special Committee for the 
State of Florida, to perfect a program for the observ- 
ance of Constitution Week which commences this 
year on September 15th, by the Hon. F. Dumont 
Smith, Chairman of Committee on American Citizen- 
ship of the American Bar Association. 

Mr. Smith has chosen for the general committee 
the following named attorneys: 

George W. Coleman, Esq., West Palm Beach, Fla. 

D. Niel Ferguson, Esq., Ocala, Florida. 

William Fisher, Esq., Pensacola, Florida. 

Alfred A. Green, Esq., Daytona Beach, Florida. 


Secretary-Treasurer, 
Ed. R. Bentley, 
Lakeland, Fla. 


Lee Guest, Esq., Jacksonville, Florida. 

Guyte P. McCord, Esq., Tallahassee, Florida. 

W. H. Nollman, Esq., Sebring, Florida. 

Lilburn R. Railey, Esq., Miami, Florida. 

Austin L. Richardson, Esq., St. Petersburg, Flor- 
ida. 

Mr. Smith writes that it is desired that the lawyers 
be organized in each community and speakers selected 
to talk on the Constitution to the schools of the com- 
munity, and to all the civic bodies who are willing to 
have a special meeting of some sort for the occasion. 
Special literature on the Constitution of the United 
States may be secured through the American Bar As- 
sociation at Chicago. 

I felt that you might like to make comment of this 
in the law journal for it is certainly a splendid oppor- 
tunity for the members of the American Bar to ex- 
press to the people throughout the country their 
loyalty to the Constitution, and aid in renewing the 
faith of the American people in the same. 

It is my desire that the Committee make a success 
throughout Florida in this patriotic work during the 
week of September 15th. 


Yours very truly, 
EDITH M. ATKINSON, 
Chairman. 
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THE EFFECT IN FLORIDA OF WESTERN & ATLANTIC R. R. vs. HENDERSON 


By C. E. LEMIRE, of the Orlando Bar 


In the recent decision of Western & Atlantic R. R. 
vs. Henderson, No. 519, October Term, 1928, by the 
Supreme Court of the United States, will be found a 
case of much interest in Florida, as having a bearing 
upon the constitutionality of Section 4964, Revised 
General Statutes 1920; section 7051 Comp. Gen. Laws 
1927, which provides that: 

“A railroad company shall be liable for any 
damage done to persons, stock or other property, 
by the running of the locomotives, or cars, or 
other machinery of such company, or for damage 
done by any person in the employ and service of 
such company, unless the company shall make it 
appear that their agents have exercised all ordi- 
nary and reasonable care and diligence, the pre- 

- gumption in all cases being against the company.” 

The act in question is first found in Section 1 of 
Chapter 4071 of the Acts of the Florida Legislature 
of 1891. This section was adopted here from the 
statutes of the state of Georgia, and seems to have 
been originally enacted there as early as the legisla- 
tive session of the years 1855 and 1856. 

Morris v. Florida Cent. & P. R. Co., 43 F. 10, 29 
S. 541. 

In the Henderson case the question involved was 
the correctness of an instruction “authorizing the 
jury, IN THE ABSENCE OF EVIDENCE, to find 
negligence in the operation of the engine and train” 
and permitting “the presumption to be considered and 
weighed as evidence against the testimony of defend- 
ant’s witnesses tending affirmatively to prove such 
operation was not negligent in any respect,” and the 
validity of the Georgia statute when thus construed as 
creating “‘an inference that is given effect of evidence 
to be weighed against opposing testimony and is to 
prevail unless such testimony is found by the jury 
to preponderate.” The language in quotation is that 
of the United States Supreme Court in the Hender- 
son case. 

It will be seen from the following decisions that 
our Florida Supreme Court has not so construed that 
statute, but that they have construed it so as to elim- 
inate any such objectionable features. 

As said in Seaboard Air Line Ry. vs. Myrick, 
(Fla.) 109 So. 192: 


“There exists no arbitrary power in the jury 
to disregard evidence and place the blame upon 
the railroad company for any injury that may 
occur to a traveler on the highway by a passing 
train of cars. If in a given case the defendant 
railroad company by evidence shows that its em- 


ployees used such ordinary precautions as the 
exigencies of the case required to warn all per- 
sons who might be upon the public highway near 
a crossing of the approach of a train, a traveler 
who may be injured by the train cannot recover 
damages from the railroad company for such in- 
juries, UNLESS HE MAKES IT TO APPEAR 
FROM THE EVIDENCE THAT THE DEFEND- 
ANT COMPANY WAS GUILTY OF NEGLI- 
GENCE IN FAILING TO OBSERVE SOME 
DUTY WHICH it owed to the public in general, 
or to the injured person in particular, and THAT 
SUCH FAILURE WAS THE PROXIMATE 
CAUSE OF THE INJURY.” 

And in Louisville & N. R. Co. v. Rhoda, 73 Fla. 12, 

74 So. 19: 

“There is no evidence tending to show negli- 
gence of the defendant’s servants. Therefore, 
even if the statute is applicable and negligence as 
alleged was legally presumed from the fact of 
the injury, the defendant has successfully car- 
ried the burden which the statute imposes to show 
nonliability.” 

And in Seaboard Air Line Ry. v. Moseley, (Fla.) 
53 So. 718: 

“It does not require a presumption against the 
company to be carried into the consideration of 
evidence.” 

And in Jones v. Jacksonville Electric Co., 56 Fla. 
452, 47 8. 1: 

“This statute does not create such a presump- 
tion as will outweigh proofs, or that will require 
any greater or stronger or more convincing 
proofs than on any other issue.’ 

And from Atlantic Coast Line R. Co. v. Watkins, 
(Fla.) 121 S. 95: 

“The statute merely places upon the railroad 
company the burden of showing affirmatively 
that such warnings were given whenever an ac- 
tion for damages for personal injury grows out 
of a collision between a train of the railroad 
company on the public highway at a crossing.” 

And from Seaboard Air Line Ry. Co. v. Thomp- 
son, (Fla.) 48 S. 750: 


“And when, in a suit for personal injury, the 
railroad company proves affirmatively by undis- 
puted and uncontradicted evidence that it and its 
agents exercised all ordinary and reasonable care 
and diligence, and were not guilty of the negli- 
gence alleged, the plaintiff has no — to re- 
cover.” 


“the last provision in it, that ‘the presumption in 
all cases being against the company,’ having 
reference only to the burden of proof cast by the 
statute in that particular case.” 

Florida Ry. Co. v. Dorsey, (Fla.) 52 So. 963. 

“The presumption does not outweigh proofs 
that the employees of the defendant company did 
in fact use due care in the premises.” 

Atlantic Coast Line R. Co. v. Hamlett, (Fla.) 89 
So. 337. 

“This presumption ceases when the railroad 
company has made it appear that its agents have 
exercised all ordinary and reasonable care and 
diligence. In the presence of such proof by the 
railroad company, if the same has been adduced, 
the jury do not take any such presumption with 
them to the jury room in weighing the evidence 
and in coming to a determination. All that the 
statute does is to cast upon the railroad company 
the burden of affirmatively showing that its 
agents exercised all ordinary care and reasonable 
care and diligence, and here the statutory pre- 
sumption ends.” 

Atlantic Coast Line R. Co. v. Crosby, 53 Fla. 400, 
43 So. 318. 

And any instruction such as was given in the Hen- 
derson case would have been disapproved in Florida, 
as was done in the Crosby case, in the following lan- 
guage: 

“The instruction was misleading, in that it 
tended directly to create in the minds of the jury 
the impression that in weighing the evidence the 
presumption was always against the defendant 
company.” 

It is made clear that in this state our courts have 
not permitted the presumption to be considered and 
weighed as evidence against the testimony of defend- 
ant’s witnesses, as in Georgia. A further quotation 
from the case of Williams v. Hines, (Fla.) 86 So. 695, 
will illustrate this. The court there said: 

“There was no presumption against Drew 
Williams, the engineer of the train and the code- 
fendant of the Director General. Where the jury, 
however, have all the evidence before them and 
there is no conflict whatever as to the acts of the 
engineer, it would, in the words of the judge al- 
ready quoted in a similar case, be ‘monstrous’ to 
say that the engineer was blameless, but his mas- 
ter, who was only liable because of his acts, by 
virtue of a mere presumption, was negligent.” 

It will be noted that in the case of Mobile, J. & K. 
C. R. R. v. Turnipseed, 219 U. S. 35, the Mississippi 
statute provided: 

“Proof of injury inflicted by the running of 
the locomotives or cars of such (railroad) com- 
pany shall be prima facie evidence of the want of 
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reasonable skill and care on the part of the serv- 
ants of the company in reference to such injury.” 

The correctness of that decision and the validity 
of this statute was again recognized in the Henderson 
case, on the ground that “the only effect of this in- 
ference is to cast upon the railroad company the duty 
of producing some evidence to the contrary,” and 
that is also the only effect of our statute as construed 
by our Supreme Court. 

Our statute, as construed by our Florida Supreme 
Court, as said in the Turnipseed case “does not fail 
in due process of law because it creates a presump- 
tion of liability, since its operation is only to supply 
an inference of liability in the absence of other evi- 
dence contradicting such inference.” 

And it is clear from our Florida Supreme Court 
decisions that our statute “as construed” does not 
create ‘an inference that is given effect of evidence 
to be weighed against opposing testimony and is to 
prevail unless such testimony is found by the jury to 
preponderate.” This last quoted language is from 
the Henderson case. 

It is also to be noted that the Georgia decisions 
referred to in the Henderson case, which place an un- 
constitutional construction upon the Georgia statute, 
were rendered subsequent to the adoption of their 
statute in this state, and 

“It is the construction of the statute which pre- 
vailed in the original state at the time of its 
adoption by the other state that is presumed to 
follow the statute; and subsequent decisions of 
the original state have no more weight in the 
adopting state than that to which they are enti- 
tled by reason of their intrinsic merit.” 
36 Cyc. 1157. 

It would therefore appear that our Florida statute, 
as construed by our Supreme Court is a valid enact- 
ment, given the same constitutional effect and intend- 
ment given the Mississippi statute. 


Questions presented since the writing of my first 
article discussing the recent United States Supreme 
Court decision of Western & Atlantic R. R. Co. vs. 
Henderson impel me to add this supplement to that 
article, as that article seems to have been too closely 
confined to a mere discussion of the construction of 
the statute in question by our Florida Supreme Court. 

The first question presented is what force and ef- 
fect will be given such construction by our Florida 
Supreme Court decisions. 

The United States Supreme Court has said that 
“it is elementary that we must follow the construc- 
tion given by the state court, and test the constitu- 
tionality of the statute under that view.” Gatewood 
v. North Carolina, 203 U. S. 531, 51 L. ed. 305, 27 S. 
Ct. 167. 
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“It is well settled that in cases of this kind the 
interpretation placed by the highest court of the 
State upon its statutes is conclusive here. We 
accept the construction given to a state statute by 
that court. Nor is it material that the state 
court ascertains the meaning and scope of the 
statute as well as its validity by pursuing a dif- 
ferent rule of construction from what we recog- 
nize. The power to determine the meaning of 
a statute carries with it the power to prescribe 
its extent and limitations as well as the method 
by which they shall be determined.” 

Smiley v. Kansas, 196 U. S. 447, 49 L. ed. 546, 
25 S. Ct. 289 
“and when such interpretation renders it con- 
stitutional and valid legislation it will not be dis- 
regarded by the United States Supreme Court.” 
6 R. C. L. 87 
“the Supreme Court of the United States will only 
determine whether the statute as so construed is 
in conflict with the federal constitution.” 
“A statute need not enjoin obedience to the con- 
stitution, as the constitutional inhibition will be 
read into the statute.” 
12 C. J. 791. 

In other words, our state decisions “must be re- 
garded as having the same effect as if read into the 
statute itself.” 

Bailey v. State of Alabama, 219 U. S. 219. 

Lindsley v. Natural Carbonic Gas Co., 220 
U. S. 61, 31 S. Ct. 337, 55 L. ed. 369, Ann. Cas. 
1912C 160. 

And in the case of Plymouth Coal Co. v. Pennsyl- 
vania, 232 U. S. 531, 34 S. Ct. 359, 58 L. ed. 713 the 
United States Supreme Court said: 

‘it is proper for this court rather to wait until 
the state has adopted a construction of the statute 
under attack than to assume in advance that a 
construction will be adopted such as to render the 
law obnoxious to the Federal Constitution.” 

And the following is as applicable to the present 
situation in Georgia as that presented in Florida: 

“If necessary, state tribunals will overrule or 


modify their prior decisions in order to conform — 


with the announcements of the Supreme Court of 
the United States in reference to constitutional 
questions . . . it is customary and proper for the 
state court to change its rulings so as to sustain 
such statutes.” 


6 R. C. L. 84. 

This is true, especially in view of the fact that 
statutes such as the one here under consideration may 
be given a retroactive application. 

Easterling Lumber Co. v. Pierce, 235 U. S. 
380, 59 L. ed. 279, 35 S. Ct. 133. 
“It must also be evident that a right to have 


one’s controversies determined by existing rules 
of evidence is not a vested right.” 

-Luris v. United States, 231, U. S. 9, 34 S. Ct. 
10, 58 L. ed. 101. 

“The due process clause does not guarantee io 
a citizen a State any particular form or method 
of state procedure.” 

Missouri v. North, 271 U. S. 40. 

“No vested rights can be gained in rules of 

evidence, and such rules may, acordingly, be mod- 
ified or repealed at the pleasure of the legislature, 
even though the changes are made applicable io 
accrued or pending actions and may incidentally 
affect the rights of parties.” 
“and such laws, regarded as relating merely to 
matters of practice and procedure, disturb no 
vested right by being given a_ retrospective 
operation.” 

12 C. J. 983. 

“It (the legislature) may establish the requi- 
sites of prima facie evidence, fix rules of pre- 
sumption as to the inferences to be drawn from 
certain states of fact, or shift the burden of proof 
from one party to the other.” 

12 C. J. 983. 

“As to what shall be evidence, and who shall 
assume the burden of proof, its power is unre- 
stricted so long as its rules are impartial and 
uniform.” 

6 R. C. L. 462. 

“It may create presumptions, regulate the 
burden of proof, and the admissibility of evi- 
dence.” 

12 C. J. 12338. 


AS TO STATUTES SUSCEPTIBLE OF TWO 


CONSTRUCTIONS 

“if a statute be reasonably susceptible of two in- 
terpretations, one of which would render it un- 
constitutional and the other valid, it is the duty 
of the courts to adopt that construction which 
will uphold its validity; there being a strong pre- 
sumption that the law-making body has intended 
to act within, and not in excess of, its constitu- 
tional authority.” 

Plymouth Coal Co. v. Pennsylvania, 232 U. S. 
531, 34S. Ct. 359, 58 L. ed. 713, 12 C. J. 787-788- 
789. 

“where a statute is susceptible of two construc- 


tions, by one of which grave and doubtful consti- 


tutional] questions arise and by the other of which 
such questions are avoided, our duty is to adopt 
the latter.” 

Texas v. E. T. RR. Co., 258 U. S. 204, 42 S. Ct. 
281, 66 L. ed. 566. 


See also Panama R. R. Co. v. Johnson, 264 U. 8. 
375, 44 S. Ct. 391, 68 L. ed. 748.. 
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Linder v. U. S., 268 U. S. 55, 45 SCt. 446, 69 L. 
ed. 819, 12 C. J. 788. 

“The rule of construction in favor of validity 
may properly be applied so as to give the words 
of a statute a meaning other than the usual and 
most natural meaning.” 

12 C. J. 790. 

“While its words are general, they are to be 
taken in a reasonable sense and not in one which 
works manifest injustice or infringes constitu- 
tional safeguards. In so holding we but give ef- 
fect to a cardinal rule of construction recognized 
in repeated decisions of this and other courts.” 

Baender v. Barnett, 255 U. S. 224, 41 S. Ct. 
271, 6 L. ed. 597. 

PROHIBITED CONSTRUCTIONS 

“The legislature has no right to make evidence 
conclusive which is not so necessarily, and thus 
deprive the opposite party of the opportunity o 
showing the truth.” 

12 C. J. 983. 

6 R. C. L. 462. 

And if our statute was construed as creating a 
conclusive presumption of negligence against the rail- 
road company it might be held to make a disguised 
change in the substantive law. 

Keller v. United States, 213, U. S. 188, 150. The 
statute must not “‘operate to preclude any defense.” 

Cockrill v. People of California, 268 U. S. 258, 45 
S. Ct. 490 69 L. ed. 944. 

Further, “The legislature may not arbitrarily pro- 
vide that proof of one fact shall constitute even prima 
facie evidence of another fact that it has no reasonable 
tendency to establish.” 

12 C. J. 1284. 

RATIONAL CONNECTION BETWEEN FACT AND 
PRESUMPTION 

But the legislature “may provide that proof of 
certain facts shall constitute prima facie evidence of 
other facts with which they have a rational connec- 
tion.” 12 C. J. 1234. 

“where the inference is not purely arbitrary and 
there is a rational relation between the two facts, 
and the accused is not deprived of a proper op- 
portunity to submit all the facts bearing upon 
the issue, it has been held that such statutes do 
not violate the requirements of due process of 
law.” 

Bailey v. State of Alabama, 219 U. S. 219. 

St. Louis Ry. v. Int. Com. Com., 264 U. S. 64, 
44 §. Ct. 294. 

This requirement of rational connection has been 
characterized in the case of Hawes v. Georgia, 258 U. 
S. 1, 65 L. ed. 431, 42 Sup. Ct. 204, as one “that rea- 
soning insists on, and necessarily the law.” 

And it would appear that our Florida Supreme 


Court could go so far as to construe our statute as 
creating a prima facie case of negligence in case of 
damage by the running of locomotives, etc., without 
rendering the statute obnoxious to the constitution. 
Authority for a sufficient rational connection in such 
case can be found in the case of Mobile, etc., R. R. v. 
Turnipseed, 219 U. S. 35. In that case the facts were 
that “‘a derailment occurred and a car fell upon” the 
plaintiff as “he stood by the track to let a train pass 
by.” To quote further from the language of that 
case: 

“It is not an unreasonable inference that a 
derailment of railway cars is due to some negli- 
gence, either in construction or maintenance of 
the track or trains, or. some carelessness in opera- 
tion.” 

And as said in the case of Yee Hem v. The United 
States, 268 U. S. 178, 45 S. Ct. 470, 69 L. ed. 904, 
where the Turnipseed case is cited: 

“if the effect of the legislative act is to give to 
the facts from which the presumption is drawn 
an artificial value to some extent, it is no more 
than happens in respect of a great variety of 
presumptions not resting upon statute.” 
“the strength of any inference of one fact from 
proof of another depends upon the generality of 
the experience upon which it is founded.” 
And, as said in the case of State v. McGinnis, 138 N. 
C. 724, 51 S. E. 50, affirmed in 203 U. S. 531, 51 L. 
ed. 305, 27 S. Ct. 167, the prescribing when and under 
what circumstances a certain act should be prima 
facie evidence is necessarily a matter left to the legis- 
lative discretion in the exercise of the police power. 

See also Hawkins v. Bleakly, 243 U. S. 210, 61 L. 
ed. 678, Ann. Cas. 1917D, 637, 37 S. Ct. 255. 

It cannot be gainsaid, especially in view of the 
Turnipseed case, that it would not be fair to presume 
that some one was guilty of negligence in case of an 
injury coming within our statute, and to shift the 
burden of proof upon those who can best meet it, as 
has been done time and again in case of death or 
where there were no eye-witnesses to an accident. 
Going to the text at 22 C. J. 94 we find United States 
Supreme Court cases cited in support of the proposi- 
tion that 

“the instinct of self-preservation and the disposi- 
tion of men to avoid personal harm afford the 
basis for a presumption that a person killed or 
injured was in the exercise of ordinary care.” 

In fact, as said in Baltimore & Potomac R. R. Co. 
v. Lardrigan, 191 U. S. 462: 

“We know of no more universal insinct than 
that of self-preservation—none that so insistently 
urges to care against injury. It has its motives 
to exercise in the fear of pain, maiming and 
death. There are few presumptions based on hu- 
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man feelings or experience, that have surer 


the railroad company the burden of’ proof, as it did 
foundation than that expressed. 


in the leading and oft cited case of Atlantic Coast 
It would therefore appear that our Florida Su- Line R. Co. v. Crosby, 53 Fla. 400, 43 So. 318, with- 


preme Court could have gone much further than to out rendering our statute obnoxious to the constitu- 
hold merely that “all the statute does is to cast upon tion. C. E. LEMIRE. 
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FLORIDA SUPREME COURT OPINIONS 


(The opinions of the Florida Supreme Court filed prior or to the 15th of the month previous to publication 
date will be published in full each month by the Law Journal. Each opinion is published by permission of the 
Supreme Court upon the understanding that it is subject to change in substance upon a petition for rehearing, 
or subject to such verbal change in phrase or sentences as the Court may deem necessary prior to publication 


in the official volumes of the Supreme Court reports. 


Copies of the opinions as filed are furnished to the 


Law Journal through the courtesy of Mr. G. T. Whitfield, Clerk of the Court.—Editor.) 


B. F. PATTON and PEARLE S&. 
PATTON, his wife, 


Appellants, 
Vv. PINELLAS COUNTY. 
H. E. MEDDICK, 
Appellee. 
ELLIS, J. 


H. E. Meddick sold to B. F. Patton two lots in 
Harbor Hill Park Subdivision. The price agreed to be 
paid was five thousand dollars of which one thousand 
was paid and the remainder was to have been paid 
when the deed was delivered. This transaction oc- 
curred in December, 1924. 

Patton was cashier of the Esperitu Santo Springs 
Bank and Meddick owed the Bank four thousand dol- 
lars evidenced by his note. Certain securities had 
been deposited by him with the Bank to secure the 
payment of the note, the due date of which was April 
22, 1927. 

The deed was delivered April 22, 1925, and record- 
ed the following day. According to the allegations of 
the bill the complainant agreed to an amendment of 
the original agreement by consenting to the delivery 
of the deed to Patton upon the latter’s promise to get 
the Meddick note, pay it and deliver it to Meddick in 
lieu of the four thousand dollars balance due on the 
purchase price of the lots. 

A year later on April 22, 1926, the complainant 
agreed to another change in the terms of the original 
agreement as amended whereby he accepted Patton’s 
note for four thousand dollars dated April 22, 1926, 
and payable on or before said date. The bill alleges 
that the note was intended as a demand note; that 
Meddick was to demand payment within a few weeks 
but complainant waited several months before making 
the demand. He had heard that the Bank was about 
to fail. Patton failed to pay the note which had been 
left with him by Meddick and marked by Patton as a 
note to secure the Meddick loan at the Bank. Med- 
dick demanded of Patton the return of the Patton note. 
It was returned but the due date had been changed to 
April 22, 1927. 

A copy of the note is attached to the bill but does 
not show the alleged alteration of the due date. 


In the meantime the Meddick note had been sold 
by the Bank to the First National Bank of Tampa. 
The Espiritu Santo Bank failed October 25, 1926. 


Patton took possession of the lots and is living upon 
them. 

The bill alleges that Patton is insolvent, prays for 
the declaration of a vendor’s lien upon the property 
and that it be sold to satisfy the lien and that the 
complainant be allowed a reasonable attorney’s fee. 

A demurrer to the bill was overruled. 

The defendant answered. Upon motion certain 
portions of the answer were stricken and Patton ap- 
pealed from both orders. 

We are of the opinion that in the transaction re- 
cited the complainant did not waive his lien for the 
purchase price of the land and that the bill was 
properly sustained against the demurrer. 

A vendor’s lien is implied in equity to belong to a 
vendor for the unpaid price of land sold by him where 
he has not taken any other lien for the same beyond 
the personal obligation of the purchaser. It is not 
the result of any agreement between vendor and ven- 
dee but simply an equity raised by the courts for the 
benefit of the vendor. 


It may be implied even where the vendor remains 
in possession. The lien is wholly independent of pos- 
session. It is a right given to the vendor of land who 
has conveyed title and reserved no lien nor taken se- 
curity for the purchase price other than the grantee’s 
personal obligation where the rights of others are not 
injured and it is equitable to sustain the lien. Even 
where the vendor knew that the purchaser borrowed 
money to make a payment and gave a mortgage to se- 
cure the loan such transaction does not destroy or 
waive the vendor’s lien where no conduct of the ven- 
dor causes a waiver. Even where by direction of the 
purchaser the title is conveyed to another the vendor’s 
lien follows the land without any special agreement. 
See Bowen v. Grace, 64 Fla. 28, 59 South. Rep. 563; 
Shaylor v. Cloud, 63 Fla. 608, 57 South. Rep. 666; 
DeLong v. Marshall, 66 Fla. 410, 63 South. Rep. 723; 
McKinnon v. Johnson, 54 Fla. 538, 45 South. Rep. 
451; Rewis v. Williamson, 51 Fla. 529, 41 South. Rep. 
449; Johnson v. McKinnon, 45 Fla. 388, 34 South. Rep. 
272. 

The, conversations between Meddick and Patton 
concerning the latter’s promise to pay the Meddick 
note to the Bank did not constitute a waiver by the 
latter of his lien for the purchase price of the land. 
The undertaking of Patton was merely his personal 
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obligation. The demurrer admits that the due date 
of the Patton note to Meddick had been changed to 
make its due date appear to be a year later than the 
date originally naméd therein. We do not read the 
bill as one seeking to reform the defendant’s written 
obligation. The allegations of the bill show that the 
Patton note was due when the bill was filed and the 
demurrer must be taken to admit that allegation. 
There were no agreements. between the parties incon- 
sistent with the reservation of a lien by the vendor. 
No security further than the personal obligation of 
Patton was accepted by Meddick. The fact that the 
complainant prays for the allowance of attorney’s 
fees does not destroy the lien which exists for the bal- 
ance of the purchase price of the land. Patton’s 
promise to pay Meddick’s note to the bank was nothing 
more than the vendee’s personal obligation. 

Much, upon the other hand, may be said of the de- 
fendant’s failures to meet his promises and evident 
lack of good faith in his dealing with his friend which 
might strengthen if need be the complainant’s equity. 
As cashier of the Bank he must have known of its 
failing condition and the sale of the Meddick note to 
the Tampa Bank during all the time he was using his 
friend’s confidence in him to secure extension of time 
for the payment of the balance due on the land. As 
one of the chief officers of the failing bank he must 
have known of his own inability to obtain the Meddick 
note as he knew of his own inability to pay it. The 
memorandum upon his note to Meddick that it was 
left at the bank as security for the Meddick loan 
_ could not have been made in good faith if the allega- 
tions as admitted by the demurrer were true. These 
and other phases of the transaction so far from show- 
ing any waiver by Meddick of his lien strengthen the 
equity of his case. 

The answer, portions of which were stricken, set 
up no defense to the bill except in so far as it denies 
the material allegations of the latter. There are six 
exceptions to the answer touching various parts of it. 
In so far as we are able to identify the parts of the 
answer to which exceptions were taken and the court’s 
order sustaining some of them we find no error. 

The orders appealed from are affirmed. 

TERRELL, CJ., and BROWN, J., concur. 

WHITFIELD, P.J., and BUFORD, J., concur in 
the opinion and judgment. 

Opinion filed June 4, 1929. 

An appeal from the Circuit Court for Pinellas 
County, John U. Bird, Judge. 

J. C. Davant, for Appellants; 

Gus Wilder, for Appellee. 


J. W. BUCHANAN, 
Plaintiff in Error, 
v. TAYLOR COUNTY. 


STATE OF FLORIDA, 
Defendant in Error. 
BROWN, J. 

Plaintiff in error was convicted, without recom- 
mendation, in the circuit court for Taylor County of 
the murder of W. C. Mobray, and sentenced to death. 
The judgment of conviction is before us on writ of 
error. 

A motion in arrest of judgment was filed by piain- 
tiff in error, containing several grounds. Only one 
of them is insisted upon in argument. That ground 
alleges that the board of county commissioners, in 
making up the list of jurors, from which came the 
jurors rendering the verdict, did not make out a list 
of not less than two hundred and fifty persons as re- 
quired by the statute and the order of the court. The 
statute referred to is Chapter 12068 of the Laws of 
1927, amending sections 2771, and other sections of 
the Rev. Gen. Statutes, and now appears as section 
4443, 4444, et seq., of Compiled General Laws. Sec- 
tion 4444, C. G. L. requires the county commissioners 
to hold a meeting in the first week of January of each 
year or as soon thereafter as practicable, or at such 
other times as the circuit judge may order and per- 
sonally select and make out a list of not less than two 
hundred and fifty nor more than five hundred persons 
properly qualified under the provisions of section 1113 
C. G. L. to serve as jurors, and possessing certain 
other qualifications set forth in section 4444, which 
list shall be signed and verified by the said commis- 
sioners as having been personally selected as aforesaid 
and as possessing the prescribed qualifications ac- 
cording to their best information and belief. That 
said list shall be forthwith delivered to the clerk of the 
circuit court and recorded by him in the minute book 
of the board of county commissioners. Section 1153 
C. G. L. provides that the clerk of the circuit court 
shall, on receiving such list, in the presence of the 
county judge and sheriff, write the names of the per- 
sons contained in said list on separate pieces of paper, 
and roll or fold the same so that the names written 
therein will not be visible, and deposit the same in the 
jury box. 

It appeared from the evidence submitted in sup- 
port of the motion in arrest that the list as recorded 
on the minute book of the county commissioners con- 
tained only two hundred and forty-seven names. But 
the State proved by the clerk and his deputy that the 
list delivered to the clerk by the county commissioners 
contained two hundred and fifty names, and that in 
copying the list in the minute book three names were 
by clerical error omitted. The clerk was not able to 
produce the original list, which he said he had put in 
the jury box, but he did produce a duplicate carbon 
copy, signed and certified by the county commission- - 
ers. He said that the commissioners delivered the two 
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lists in duplicate, both signed and certified, and that 
he considered them as in effect duplicate originals, 
though one was a carbon copy of the other, and he 
produced and identified the signed and certified car- 
bon copy. Whether this copy be considered as an 
original document or not, it is very strong evidence 
that the original list contained the requisite number 
of names. In Keech v. State, 15 Fla., 591, it was held 
that the object of recording the list is to preserve 
upon the records the list of names and for the in- 
formation and convenience of the court, but that “It 
can scarcely be said that the omission of the clerk to 
record the certificate, or even the list, is an irregu- 
larity in respect to the selection, summoning or em- 
paneling of jurors. If the clerk neglects to perform 
such duty as directed by the statute, the court may 
require and compel him to do it at any time, and thus 
the omission is cured. The accused cannot be preju- 
diced by it.’”’ Thus it appears that the contention that 
the list as recorded in the minutes must be deemed 
as controlling evidence as to what the list contained, 
although the list itself showed something to the con- 
trary, is not well founded. Under the statute, it is 
the list which is required to be made, signed and cer- 
tified by the county commissioners. It is merely a 
ministerial duty of the clerk to copy it into the minute 
book, and if the list be valid and sufficient, an error 
in so copying and recording the same would not in- 
validate the list. It may well be that if the list so 
signed and certified by the county commissioners 
should be lost or destroyed and no satisfactory or legal 
evidence of its contents could be produced, the copy 
made on the minutes might be deemed a true copy and 
record in ‘the absence of clear evidence that it was in 
fact not a true copy. But in this case the State pro- 
duced very convincing evidence to the court that the 
original list did in fact contain the requisite number 
of names, and the deputy clerk who copied same in 
the minutes explained very plausibly how it probably 
happened that, in so recording the same on the min- 
utes, the three names were overlooked and omitted. 
The court below was not in error in holding that the 
motion was not sustained by the evidence. 

Besides this, such a defect as was alleged in the 
motion in arrest should have been presented before 
pleading in bar and going to trial, by a challenge to 
the array of the petit jury, under the old rule as laid 
down in Gladden v. State, 13 Fla. 123; Reeves v. 
State, 29 Fla., 527, 536, 10 So. 901; and Green v. 
State, 60 Fla., 22, 53 So., 610; or by plea in abatement, 
as has been held permissible in Colson v. State, 51 
Fla., 19, 40 So., 183; Hicks v. State, 120 So., 330. 
When the attack is not upon the legality of the trial 
jury, but is made against the validity of an indict- 
ment on account of some illegality in the selection, 
drawing or impanelling of the grand jurors, plea in 


abatement is usually the only proper remedy, as 
shown by the cases above cited and others which 
might be cited, though there appears to be some quali- 
fication of this rule in the Colson case, supra, ninth 
head note, as to errors appearing of record, which is 
not material here. But the plaintiff in error here, 
upon the ground alleged, could have resorted to either 
a challenge to the array or a plea in abatement. How- 
ever, he did neither, but went to trial without objec- 
tion to the legality of the selection or drawing of the 
jury in any way, thus waiving the same, and the at- 
tack, made by the motion in arrest, came too late. 
The denial of the motion for new trial is assigned 
as error. The first eight grounds of the motion raise 
the question as to the sufficiency of the evidence to 
sustain the verdict. The evidence offered by the State 
in this case is very much the same as that offered 
upon the trial of this same defendant for the murder 
of J. P. Brandt as carefully and graphically sum- 
marized in the opinion of Mr. Chief Justice Ellis in 
Buchanan v. State, 116 So., 275, 95 Fla., 301, and 
which was held sufficient to sustain the verdict as 
to the guilt of the defendant of the murder in the 
first degree of said J. P. Brandt. Both men, Brandt 
and Mobray, were killed by plaintiff in error in the 
same encounter. If there be any substantial differ- 
ence in the matter of the evidence, it would appear 
that the evidence in the instant case of the defendant’s 
guilt is stronger than in the case involving the killing 
of Brandt. As pointed out in the opinion in the first 
case, the circumstances and physical facts shown in 


evidence tended to prove quite convincingly that W. C. 


Mobray had filled his pipe and was preparing to light 
it, when he was shot and killed, and therefore it was 
highly improbable that he could have been shooting 
at and endeavoring to kill the defendant at the same 
time as testified to by him. Furthermore, the testi- 
mony of the defendant in this case as brought out on 
cross examination, shows some variations from that 
given by him in the case first tried, which were not 
conducive to inspiring faith in the credibility of his 
testimony as to how the killing took place. 

A few steps Northeast from the front door open- 
ing on to the front porch where the defendant testified 
the shooting took place, Mobray’s body was found in 
the yard, lying upon his back, with right arm out- 
stretched and his left elbow partly under his body, his 
feet towards the doorway. Between the first and 
second fingers of his left hand was an unlighted 
match. Near the other hand, about half way between 
his hand and his head, his pipe, filled with fresh to- 
bacco, was lying. On the porch was found a package 
of tobacco, through which a bullet had passed, and 
some of the tobacco had fallen out on the floor. 

About six inches from Mobray’s right hand a pistol 
was found lying by the members of the coroner’s jury 
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that afternoon, with six empty or exploded, cartridges 
in it, but it appears that one of the witnesses who ar- 
rived on the scene and talked with the defendant in 
the house that morning about thirty minutes after the 
difficulty said that the defendant then showed him a 
pistol which he said belonged to “the man in the yard”, 
Mobray, that had three loaded and three empty shells 
in it. That defendant also showed him a pistol that 
he said belonged to “the man under the house,” 
Brandt, with two empty shells in it, and that defend- 
ant told him Brandt had fired at him twice and Mo- 
bray three times. But this testimony shows that the 
defendant had moved the pistols and hence had had 
an opportunity to tamper with them. Some one had 
evidently put in three empty shells during this inter- 
vening period. If this was done, the jury might have 
concluded that none of the shells were really empty 
immediately after the homicide. 

It is, as we have intimated, not necessary to re- 
view the evidence as a whole. In the opinion of this 
court on the first case tried, it was held that whether 
or not the killing of Brandt by this defendant was 
unlawful and from premeditated design, was a ques- 
tion for the jury to determine from all the facts and 
circumstances in evidence. And after a review of the 
evidence it was held that the facts and circumstances 
testified to by the witnesses for the State were suffi- 
cient to support the conclusion reached by the jury. 
The same holding is applicable here. We are not un- 
mindful of the rule that circumstantial evidence should 
be acted upon with great caution and must be strong 
enough to convince the jury of the guilt of the defend- 
ant beyond a reasonable doubt and to a moral cer- 
tainty; that it must not only be consistent with the 
defendant’s guilt, but must be inconsistent with any 
reasonable theory or hypothesis of his innocence. 
But the physical facts in evidence, the circumstances 
proven, the character of the wounds and range of the 
bullets, the nature and number of the bullet marks 
found on the premises, the mute testimony of the 
freshly filled pipe and unlighted match, and the bullet- 
pierced tobacco package and spilled tobacco on the 
porch, were apparently inconsistent with the defend- 
ant’s story as to the manner in which the deceased 
came to his death, whereas they were consistent with 
and highly persuasive of the theory that Mobray was 
the man who said “Don’t shoot,” and that he was not 
making any hostile demonstration and not anticipat- 
ing any trouble at the time he was shot. The jury 
had all this evidence before them, they saw and heard 
the defendant’s testimony and observed his demeanor 
upon the stand, and were in a better position to judge 
of the truthfulness of that testimony than is this 
court with only the cold record of the language used 
before it. In such a case, we hold here, as in the 
former case, that it was within the province of the 


jury to disbelieve the defendant’s testimony, in whole 
or in part, or at least wherein it was contradicted by 
other evidence, or was inherently incredible and in- 
consistent with the physical facts proven, and that the 
circumstantial evidence in the case was of such a 
character as that this court would not be warranted 
in setting aside the solemn conclusion of the jury 
that the defendant was guilty as charged. A resort to 
proof of circumstances is often the only means of es- 
tablishing the ultimate fact of guilt, or innocence, as 
the case may be. In cases resting on circumstantial 
evidence, the fact of guilt is not susceptible of direct 
proof. It is a fact which must be inferred or deduced 
from the circumstances proven. It is the function of 
the jury to make such inferences and deductions, and 
so long as those deductions and inferences are not un- 
fair or unreasonable, the courts should be slow to set 
them aside. Under the constitution, the jury is pre- 
served as the triers of controverted questions of fact. 
Although all human tribunals are liable to err, the 
jury has stood the test, on the whole, so well that it 
has been steadfastly retained for many centuries. The 
motion for new trial on the ground that the evidence 
was insufficient to authorize or sustain the verdict 
was properly overruled. 

One of the grounds of the motion for new trial was 
based upon a portion of the court’s general charge to 
the jury. The entire paragraph, with the portion ex- 
cepted to italicized, reads as follows: 

“If you believe from the evidence in this case 
that W. C. Mobray and J. P. Brandt were duly 
authorized prohibition enforcement officers in the 
employment of the Federal Government, and that 
they visited the home of J. W. Buchanan in a 
peaceable and lawful manner, and advised him in 
such manner that they had been informed that 
he was selling intoxicating liquor, and that they 
desired to search his premises, and that he then 
and there invited them in and told them that they 
were welcome to search the premises if they de- 
sired, and they then and there entered his prem- 
ises upon his invitation so to do, for the purpose 
aforesaid, and that while thereon they continued 
to conduct themselves in a lawful manner, and 
not in violation of said invitation and permission, 
then in such case, if you believe the same to be 
the facts from the evidence, they would not be 
considered as trespassers upon the premises of 
the said J. W. Buchanan. But if they entered 


without his invitation, or without lawful author- 
ity so to do, which fact you are to determine from 
the evidence, then they would be trespassers, and 
if while so upon said premises with or without 
right, you believe from the evidence that W. C. 
Mobray assaulted J. W. Buchanan, or attempted. 
to invade his home, then he would not be obliged 
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to retreat, but had the right to stand his ground 
and use such force as would to a cautious and 
prudent man appear necessary to save his life or 
protect his home from invasion or himself from 
great bodily harm. But unless a reasonably cau- 
tious and prudent man would entertain the same 
belief from the same appearances, of which you 
gentlemen are the ultimate judges, it would be 
no defense, even though the belief of danger was 
honest.” 

Counsel for plaintiff in error insist that this was 
error, because there was not any evidence that Mobray 
and Brandt had any right to enter defendant’s home 
except under the defendant’s invitation or under 
search warrant; that the jury had been advised by 
the statement of the State Attorney in connection 
with the testimony of Sheriff Lipscomb that a search 
warrant was found in the pocket of Brandt, and that 
while the court would not permit its admission in evi- 
dence, they were thus advised of its existence; that 
by thus charging the jury, the jury were permitted 
to find from the evidence that the deceased men en- 


tered defendant’s home either by invitation or by law- > 


ful authority, which latter could only relate to the 
search warrant. That therefore the court accorded 
the jury the right to find that even if Brandt and 
Mobray violated the terms of the defendant’s invita- 
tion, they nevertheless had the right to enter under 
their search warrant. That this was erroneous, as 
the search warrant was never admitted and hence it 
was not shown that such warrant entitled the holders 
to enter thereunder. That in view of the above effect 
of the court’s charge, the defendant requested the giv- 
ing of a charge to the effect that the existence of the 
search warrant in the officer’s pocket would not give 
the right to enter, which charge the court refused to 
give. 

As the defendant in his testimony admitted that 
when the two men drove up in front of his house and 
he went out to see them, and they told him their bus- 
iness, and he consented, and in effect invited them, 
to enter his home for the purpose of searching it, this 
amounted to waiver of his right to demand the produc- 
tion of a legal search warrant and rendered the exist- 
ence of such a warrant immaterial. It removed from 
the case the question of the lawfulness of their entry. 
As to whether, after entering defendant’s premises 
and going to the door, they violated the terms of the 
invitation, express or reasonably implied, this is an- 
other question, which is not based upon the existence 
of a search warrant or its validity, but upon the in- 
vitation and its express or reasonably implied terms. 
We think, in the light of the evidence in this case, the 
remainder of the sentence, the first part of which is 
objected to, rendered the portion objected to, if it was 
error at all, harmless to the defendant. The remain- 


der of the sentence was: ‘and if while so upon said 
premises, with or without right, you believe from the 
evidence that W. C. Mobray assaulted J. V. Buchanan, 
or attempted to invade his home, then he would not 
be obliged to retreat, but had the right to stand his 
ground and use such force as would to a cautious and 
prudent man appear neecssary to save his life, or 
protect his home from invasion or himself from great 
bodily harm.” 

The sixty-sixth assignment of error is based upon 
the overruling by the court of defendant’s objection 
to a statement by one of the attorneys for the State 
in his argument, “as to the guilt of this defendant in 
some other case.”’ This is all that the transcript shows 
except that in ruling upon the objection the court said 
that “counsel was within the record.” We cannot say 
that this unconnected reference by counsel, segregated 
from the remainder of his comments on the subject, 
was improper, or at least, that it was prejudicial to 
the defendant. There were frequent references in the 
testimony as to what witnesses testified on the former 
trial when the defendant was being tried for the kill- 
ing of Brandt, and it must have been a matter of com- 
mon knowledge in Taylor County that he had been 
found guilty in that case. While this former convic- 
tion should not have been argued in this case, we can- 
not see how a casual reference to a fact which must 
have been well known to the jury could have been 
such prejudicial or harmful error as would authorize 
this court to set aside the verdict and judgment, espe- 
cially when this court is not advised of the context 
from which this vague reference was extracted. 

We have carefully considered all the other assign- 
ments of error which have been argued by counsel 
for plaintiff in error, but we find no reversible error 


in the record, and the judgment of conviction must be 
affirmed. 


Affirmed. 

TERRELL, CJ., and ELLIS, J., concur. 

WHITFIELD, PJ., and BUFORD, J., concur in the 
opinion and judgment. 

Opinion filed May 31, 1929. 

A writ of error to the Circuit Court for Taylor 
County, Hal W. Adams, Judge. . 

W. C. Hodges and Davis & Pepper, for Plaintiff 
in Error; 

Fred H. Davis, Attorney General, and Roy Camp- 
bell, Assistant, for the State. 


MARY C. SMITH, 


Appellant, 
BROWARD COUNTY. 
HOME SEEKERS REALTY COMPANY, 
Appellee. 


BROWN , J. 
This bill seeks to rescind and. cancel a contract 
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under which the complainant purchased certain lots, 
and to recover the initial cash payment, or have the 
property sold to enforce a vendee’s lien for that 
amount. There was a separate contract in writing for 
each lot and written contracts did not obligate the 
vendor to make any improvements. The bill alleges 
that the complainant, in April, 1925, entered into the 
contract of purchase because the vendor represented 
or promised that it would pave the streets, and put in 
water and electric light connections, etc., but it does 
not appear that any particular time was _ specified 
when this would be done. That the vendor had utter- 
ly failed to make said improvements up to the time the 
bill was filed in 1927. That complainant bought the 
lots in the then wholly unimproved subdivision, rely- 
ing upon this representation by vendor, and would 
not have purchased but for such representation. 
The court below sustained the demurrer and dismissed 
the bill, after failure to amend, “with prejudice”. 

It is not alleged that at the time these promises or 


representations were made the vendor had no inten- © 


tion of fulfilling them, and that they were falsely 
made with the intent to defraud and deceive the com- 
plainant. Roberts v. James, 83 N. J. L., 492, Ann. 
Cases 1914 B, 859, and note. 

It also appears that the promises or representa- 
tions were made orally at the time the complainant 
was induced to purchase the property, relying upon 
such promises, and were not contained in the contracts 
of sale as written and executed. 

_ There does not appear to be any allegation what- 
ever as to a misrepresentation of any existing fact, as 
in Nixon v. Temple Terrace Estates, 121 So., 475. 

The bill involves two sets of contracts in different 
subdivisions, made at different times, and one of them 
made with a different purchaser and assigned to com- 
plainant. Hence the bill is probably multifarious. 
After one set of contracts had been executed a letter 
was written by the vendor company to the purchaser 
several days later acknowledging receipt of the initial 
payment and promising to make the improvements. 
This letter amounted to a reiteration of the promises 
which had induced the making of the contracts, and 
could not be construed as creating a condition prece- 
dent. 

The doctrine of dependent covenants does not ap- 
ply. A covenant must be in writing. See 15 C.J. 
1209-1212, and Sun City Holding Co. v. Schoenfeld, 
decided at the present term. 

As the letter was written several days after the 
contract was made, it did not, under the allegations 
of the bill as drawn, create a dependent covenant (15 
C. J. 1221), or a dependent stipulation, the perform- 
ance of which was a condition precedent to perform- 
ance by the other party. 13 C. J. 567 et seq. 

It appears therefore to be a bill to rescind a pur- 


chase of real estate merely because the vendor had 
breached his oral agreement or representations as to 
making future improvements, which agreement was 
not contained in the written contract and is not al- 
leged to have been fraudulently made without any in- 
tention to perform. Harrington v. Rutherford, 38 
Fla., 321, 21 So., 283; Riverside Investment Co. v. 
Gibson, 67 Fla., 130, 64 So. 439; Glass v. Craig, 83 
Fla., 408, 91 So., 332; 29 Am. & Eng. Encye. Law, 
654-655. 

The allegations of the bill do not bring this case 
within the operation of Sun City Holding Co. v. 
Schoenfeld, swpra, or Southern Colonization Co. v. 
Derfler, 73 Fla., 924, 75 So., 790, which cases deal 
with dependent covenants. 

The complainant may have other remedies for re- 
lief, but the allegations of the bill are not sufficient 
to entitle her to rescission and cancellation and sale of 
the property to enforce the recovery of the initial 
cash payment made, as prayed. 

The motion for reconsideration of the motion for 
rehearing is denied, and the judgment affirming the 
action of the court below in sustaining the demurrer 
to the bill will be allowed to stand, but with this modi- 
fication—that the order dismissing the bill be amend- 
ed so as to order such dismissal without prejudice. 

TERRELL, C.J., and ELLIS, J., concur. 

WHITFIELD, P.J. and STRUM and BUFORD, 
JJ., concur in the opinion and judgment. 

Opinion filed June 4, 1929. 

An appeal from the Circuit Court for Broward 
County, Vincent C. Giblin, Judge. 

Gilbert C. Robinson, for Appellant; 

McCune, Casey, Hiaasen & Fleming and H. C. Tall- 
madge for Appellee. 


THE STATE OF FLORIDA ex rel, 
FRED H. DAVIS, Attorney General, 
Plaintiff in Error, 
Vv. ESCAMBIA COUNTY. 
GEORGE OLDMIXON, QUO WARRANTO. 
Defendant in Error, 
WHITFIELD, P. J. 

In quo warranto proceedings brought by the At- 
torney General in the Circuit Court it was in effect 
alleged that while the law provides that there shall 
not be more than ten pilots for the port of Pensacola, 
and that such pilots are licensed to serve during good 
behavior, yet the respondent had been granted a li- 
cense as a pilot when 12 other persons held licenses 
as pilots in such port, though three of them were with 
the approval of the Board of Pilot Commissioners 
treated as inactive or retired pilots. 

By plea it was in effect averred that three of 
those who had been licensed as pilots of the port of. 
Pensacola had ceased to be such pilots in that each 
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“did announce to the Board of Pilot Commissioners 
that he was physically incapable of further perform- 
ing the duties of a pilot, and desired permanently to 
cease from such performance; to cease to receive the 
emoluments of the said office, and to draw in future 
2/3rds dividends, as provided for retired pilots by 
the by-laws of the Pensacola Pilot’s Association, a cor- 
poration organized by virtue of the provisions of Sec- 
tion 2488 et seq., of the Revised General Statutes of 
Florida. That the said Board of Pilot Commissioners 
did consider and investigaté the said application, did 
find that the said pilot had become incapable of serv- 
ing longer as an active pilot, and did, by an unanimous 
vote retire him from active service as such, as of No- 
vember 15th, 1927, and by virtue of such action of the 
said Board, and his own voluntary desistance there- 
from, he has not since performed the duties nor re- 
ceived the emoluments of a pilot, but has received 
from the said corporation, the said 2/3rds share pro- 
vided for by the said by-laws and Section 2490 Re- 
vised General Statutes of Florida.” 

The plea was sustained on demurrer and the re- 
lator not desiring to plead further the cause was dis- 
missed. Writ of error was taken by the relator. 

The statute providing that there shall not be more 
than ten pilots for the port of Pensacola contemplates 
a quota of ten pilots who are capable to serve and 
who have not relinquished or abandoned by non use 
or otherwise the franchise right to exercise the func- 
tions of a pilot. Section 2463, Revised General Stat- 
utes 1920 as amended by Chapter 12194, Acts 1927, 
Chapter 10202, Acts 1925, Chapter 9303, Acts 1923, 
Section 3872, Compiled General Laws 1927. 

The three pilots who announced that they were 
physically incapable of further performing the duties 
of a pilot and desired permanently to cease from such 
performance and did not thereafter perform such 
duties, thereby relinquished or abandoned their fran- 
chise status and rights as pilots of the port of Pensa- 
cola, leaving the number of pilots for the port less 
than ten, and the granting of a franchise license to 
the respondent did not exceed the authorized quota of 
ten pilots for the port. 

Sections 2488 et seq., Revised General Statutes 
1920, Sections 3898 et seq., Compiled General Laws 
1927, provides that any three or more full branch bar 
pilots may incorporate themselves, and that when any 
stockholder shall cease to be an active pilot his share 
of stock shall draw only two-thirds of the dividends 
of earnings drawn by the shares held by stockholders 
who are active pilots. 

While such regulation of a different subject recog- 


nizes that a pilot may cease to be “an active pilot’, it - 


does not change the legal meaning and effect of the 
provision of Chapter 12194, Acts of 1927, that “there 
shall not be more than ten pilots for the port of Pen- 


sacola”’, and does not prevent the operation of appro- 
priate rules of law when a licensed pilot relinquishes 
his franchise rights as such licensed pilot. 

Affirmed. 

STRUM and BUFORD, JJ., concur. 

TERRELL, CJ., and ELLIS and BROWN, JJ., con- 
cur in the opinion and judgment. 

Opinion filed June 18, 1929. 

A writ of error to the Circuit Court for Escambia 
County, Thomas F. West, Judge. 

William Fisher, for Plaintiff in Error; 

John M. Coe, for Defendant in Error; 

Philip D. Beall, as Amicus Curiae. 


ARTIN BALIAN, CHANNAS 
CHOBANIAN, AVAK AKQUALIAN, 
ROPAN MANANIAN, DICKSON 
JENSASIAN and JOHN CHOBANIAN, 
Appellants, 
v. SEMINOLE COUNTY. 
THE WEKIWA RANCH, 
a corporation, 
Appellee. 
Opinion filed May 29, 1929. 
STRUM, J. 


This is an appeal from an order denying a motion 
to set aside a decree pro confesso. 


The relief sought, and the chronological history of 
the suit, including the steps taken by complainant to 
effect constructive service of process upon the defend- 
ants, are set forth in the original opinion filed herein 
(Balian v. Wekiwa Ranch, 120 South. Rep. 317), ex- 


_ cept the affidavit filed by complainant on May 5, 1926, 


upon which order of publication was issued, which 
affidavit is as follows: 


“State of Florida 
County of Orange 


Personally appeared before me the under- 
signed, authority, W. F. Blackman, who being 
duly sworn deposes and says that he is President 
and agent of the Wekiwa Ranch, a Corporation 
existing under the laws of the State of Florida, 
and complainant in the above stated cause; that 
the places of residence of Michael Kamakian, 
Artin Balian, Channas Chobanian, Avak Akau- 
lian, Ropan Mananian, David Hadichiam, Margos 
Margosian, Dickson Jensasian, Kerkor Nalbam- 
dian and Mike Chobanian, -defendants in said 
suit, are unknown, and that diligent inquiry has | 
been prosecuted by deponent for and on behalf of 
the said complainant to ascertain the same; and 
that there is no person in the State of Florida 
service of subpoena upon whom would bind the 
said defendants, or either of them, and that it is 
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the belief of deponent that the defendants are 
over the age of twenty-one years. 
W. F. BLACKMAN. 

Sworn to and subscribed before me this the 
22 day of April A. D. 1926. 
ETHEL B. PORTER, 

Notary Public. 
(Notary Seal)” 

Constructive service upon the defendants was 
necessarily sought in this case pursuant to Sec. 3111, 
Rev. Gen. Stats. 1920, as modified by Chap. 10102, 
Acts of 1925, and Chap. 11364, Acts of Ex. Sess. 1925, 
now Sections 4895 and 4896, Comp. Gl. Laws, 1927. 
(See Reynolds v. Harrison, 106 South. Rep. 909). 

Complainant’s affidavit as to the residence of the 
defendants, above set forth, is sufficient upon its face 
to authorize the issuance of an appropriate order of 
publication under Sec. 3111, supra. 

Sec. 3111, supra, provides four alternative situa- 
tions in which the complainant may have an order of 
publication to effect constructive service upon the 
classes of defendants therein referred to, namely, (1) 
“when the complainant or his agent shall state in a 
sworn bill of affidavit duly filed the belief of affidavit 
that the defendant is a resident of a State or Country 
other than this State, specifying as particularly as 
may be known to affiant such residence, or (2) that 
his residence is unknown, o7 (3) that, if a resident, 
he has been absent for sixty days next preceding the 
application for the order of publication, and that there 
is no person in the State the service of a subpoena 
upon whom would bind such defendant, or (4) that 
he conceals himself so that the process can not be 
served upon him.” (Italics supplied). Certain other 
statements are also required concerning the age of 
defendant, which are necessary with reference to all 
classes of defendants as above enumerated. 

Each of the four alternative situations above men- 
tioned, including that in which the affiant states that 
defendant’s residence “is unknown”, are set off in 
commas, and are separated by the disjunctive “or”, 
indicating the legislative intent that each situation 
should furnish a distinct, independent and substantive 
basis for the issuance of an appropriate order of pub- 
lication, other requirements of the Statute being com- 
plied with. 

An examination of the history and structure of 
Sec. 3111, supra, as it stood for many years before 
being modified by the Acts of 1925, further strength- 
ens the view of the Statute just stated. The origin 
of the Statute is found in the chancery procedure Act 
of November 7, 1828, which appears on page 128, 
et seq., of Duval’s Compilation of 1839. See Quigley 
vs. Cremin, 113 South. Rep. 892. The Statute was 
first enacted in substantially its present form by 
Chap. 3589, Acts of 1885. As there enacted, there can 


be no question that the several circumstances under 
which complainant was entitled to an order of publi- 
cation were alternative and independent, for that 
Statute provided: “Section 1: Where a defendant is 
shown by the affidavit of the complainant to be in 
the belief of such affiant either a non-resident of the 
State, or that his residence is unknown, or if a resi- 
dent that he has been absent from the State more than 
six months next preceding the filing of the bill, or 
that he conceals himself so that process can not be 
served upon him * * * * ” etc., the order of publica- 
tion may issue. (Italics supplied.) 

As that Chapter was re-enacted in the Rev. Gen. 
Stats. of 1892, being Sec. 1413 thereof, the word 
“either” was omitted. It is plain, however, that the 
Legislature intended the Statute to remain in the al- 
ternative, not only on account of the retention of the 
same punctuation and the disjunction “or”, but be- 
cause in that re-enactment the so-called long and short 
period of publication and return day of the order 
were re-introduced into the Statute. Under the orig- 
inal chancery procedure Act of 1828, various return 
days and periods of publication were prescribed, de- 
pending upon the residence of defendant as stated in 
complainant’s affidavit. The Act of 1885 provided 
the same return day and period of publication in all 
cases. The re-enactment in 1892 returned to the 
varying periods of publication, and varying return 
days, according to the residence or whereabouts of the 
defendant as stated by the complainant in his affida- 
vit. The latter propositions were also in the disjunc- 
tive, and related coordinately to the several alterna- 
tive circumstances previously set out in the Statute 
under which an order of publication might issue. 
Ever since the re-enactment of 1892, and as the Stat- 
ute has been utilized for years as the basis of adjudi- 
cation of personal and property rights, the diversity 
of return days and periods of publication, according 
to the residence of the defendant as stated in com- 
plainant’s affidavit, have been preserved, until finally 
by the Acts of 1925 the period within which the re- 
turn day was to be fixed, and the period of publica- 
tion, were again made uniform and applicable ‘to all 
cases. But from 1892 to 1925 the return day and the 
period of publication varied according to the resi- 
dence of the defendant, and the sole basis for de- 
termining the length of publication and the return 
day of the order (within defined limits) was com- 
plainant’s sworn statement as to the defendant’s resi- 
dence or whereabouts. If complainant’s affidavit 


stated that he believed the defendant to be a resident 
of a place within the United States the return day 
was not less than thirty nor more than fifty days 
from the time of the making of the order of publica- 
tion and the period of publication was four weeks; if . 
defendant was stated to be a non-resident of the 
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United States, or if his residence was stated to be 
unknown, the return day was not less than fifty nor 
more than eighty days, and the period of publication 
was eight weeks. By other Statutes the return day 
and period of publication were fixed at other inter- 
vals where relief was sought against unknown de- 
fendants. See the Statutes cited in Quigley v. Cremin, 
supra. The retention in the Statute for so many years 
of the diversified return day and the period of publi- 
cation is an additional and persuasive indication that 
the circumstances enumerated in the Statute under 
which the complainant would be entitled to an order 
of publication are alternative, several and independ- 
ent of each other. To construe the Statute otherwise 
would inevitably lead to anomaly and _ uncertainty 
which will become apparent on brief reflection. If 
the Statute be construed to require the complainant to 
state not only his belief that defendant’s residence “‘is 
‘unknown”’, but also that the defendant is a resident of 
a State or Country other than the State of Florida, 
such construction would require affidavits of doubtful 
consistency. In Bullock v. Bailey, 94 Fla. 1051, 114 
South. Rep. 776, wherein complainant’s affidavit 
stated, amongst other things, that defendant’s resi- 
dence is unknown to affiant, but affiant believes that 
defendants are residents of the United States, it was 
held that such affidavit clearly implied that the de- 
fendant’s residence was unknown to affiant within 
the meaning of the Statute, so that the longer return 
day and period of publication were applicable. See 
also Ortel v. Ortel, 91 Fla. 50, 107 South. Rep. 442. 

The qualifying phrase, “specifying as particularly 
as may be known to affiant such residence,” was first 
added to the Statute in 1892. That phrase, however, 
obviously qualifies only the condition which precedes 
it, which is that under which affiant states his be- 
lief that the defendant is a resident of a State or 
Country other than this State. It is apparent in such 
a case that complainant has at least some knowledge 
as to the place of defendant’s residence, and he is re- 
quired to state it as particularly as it may be known 
to him. See Ortel v. Ortel, supra. In that situation, 
defendant’s residence is not altogether “unknown” to 
complainant, within the purport of the Statute. To 
require complainant to make both statements as to the 
same defendant would be to require antithetical state- 
ments under oath. Clearly, therefore, the qualifying 
phrase, “specifying as particularly as may be known 
to affiant such residence,” does not apply to the sit- 
uation wherein complainant states that complainant’s 
residence “is unknown” to him. The punctuation and 
language of the Statute, as well as the inconsistent re- 
sults which would follow, repel the view that it would 
apply to the latter situation. 

These considerations lead to the conclusion that 
under Sec. 3111, supra, complainant’s sworn statement 


that he believes defendant’s residence “is unknown” is 
a sufficient and independent predicate for the issuance 
of an order of publication, other requirements of the 
Statute having been complied with. Each of the other 
circumstances named in the Statute as to defendant’s 
residence or whereabouts are also alternative proposi- 
tions. The construction placed upon the Statute by 
Judge Jones in Blake v. Zittrouer, 1 Fed. (2nd) 496, 
is correct. 

Affiant’s mere arbitrary statement, however, as to 
the defendant’s residence or whereabouts, or as to 
complainant’s belief concerning the same, does not 
conclude the matter as against timely and appropriate 
attack. The statement must be truthful and free from 
mala fides. The basis for the statement must not be 
merely nebulous or fanciful, but one which is reason- 
ably tangible or perceptible in fact. Resort to con- 
structive service is predicated upon necessity, and if 
personal service could be effected by the exercise of 
reasonable diligence, constructive service is not justi- 
fied. The sworn statement required of the complain- 
ant by the Statute presupposes a previous reasonable 
search to ascertain the whereabouts or residence of the 
defendant, and diligence appropriate to the circum- 
stances of the particular case, without which the re- 
quirements of due process would not be satisfied, and 
the door would be open to the perpetration of fraud. 
See the discussion of this proposition, and the test to 
be applied to complainant’s diligence, found in Mc- 
Daniel v. McElvy, 108 South. Rep. 820, text 831, 832, 
834. See also Shrader v. Shrader, 36 Fla. 502, 18 
South. Rep. 672; Lucy v. Deas, 59 Fla. 552, 52 South. 
Rep. 515; Gustasson vs. Sawyer, 118 South. Rep. 57. 

Subject to the requirements of iruth, good faith, 
and reasonable diligence, as hereinbefore alluded to, 
a sworn statement by the complainant, his agent or 
attorney, made in the words of the Statute, that de- 
fendant’s residence “is unknown’’, coupled with the re- 
quisite additional sworn statement as to defendant’s 
age, is a sufficient predicate for the issuance of an 
order of publication under Sec. 3111, supra, and sat- 
isfied in that respect the requirements of due process. 
See cases cited in McDaniel v. McElvy, 108 South. 
Rep. 820, text pages 831, 832, and 834; and in Blake 
v. Zittrouer, 1 Fed. (2nd) 496, particularly American 
Line Co. v. Zeiss, 219 U. S. 47, 55 L. Ed. 82; North 
Laramie Land Co. v. Hoffman, 268 U. S. 276, 69 L. Ed. 
953; Security Savings Bank v. State, 263 U. S. 2828, 
68 L. Ed. 301, 31 A. L. R. 291; Arndt v. Griggs, 134 
U. 8. 316, 33 L. Ed. 918; Huling v. Kaw Valley, ete. 
Co., 130 U. 8. 559, 32 L. Ed. 1045; Leigh v. Green, 
193 U. 8. 79, 48 L. Ed. 623. j 

The order appealed from should be reversed for 
the reason, as stated in the original opinion herein, 
that it contains no grounds for equitable relief. That 
is to say, the allegations of the bill are not sufficient 
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to bring the subject matter thereof within the field 
of equitable cognizance and relief, which situation 
may be inquired into on appeal, even though the point 
has not been raised by the pleadings. See Trustees 
I. I. Fund Board v. Gleason, 39 Fla. 771, 23 South. 
Rep. 539; Florida East Coast Ry. v. Eno, 117 South. 
Rep. 710, 718. What is said, however, in the former 
_ opinion (120 South. Rep. 317) concerning the in- 
validity of the constructive process on account of sup- 
posed deficiencies in complainant’s affidavit upon 
which the order of publication is based, is hereby mod- 
ified to accord with what is said herein. 

TERRELL, C.J., and WHITFIELD and BROWN, 
JJ., concur ; 

BUFORD, J., concurs specially. 

BUFORD, J., (specially concurring). 

What may be termed a second opinion in this case 
was written to clarify the paragraph appearing in the 
original opinion in the following language: 

“To entitle a complainant to an order of pub- 
lication he or his agent or attorney should state 
in a sworn bill or affidavit that the defendant is 
a resident of a state or country other than the 
State of Florida. When so stated the defend- 
ant’s place of residence must be specified as par- 
ticularly as may be known to affiant or that his 
residence is unknown,” 

together with the statements contained in the suc- 
ceeding three paragraphs which appear to be in con- 
flict with the requirements of the law as enunciated 
in the opinion in the case of McDaniel v. McElvy 91 
Fla. 770, 108 So. 820. 

As I see it, the paragraphs of the original opinion 
in this case above referred to dealt with a question 
which was not presented in the court below and the 
inclusion thereof in the opinion was no more than 
dicta. The enunciation contained in McDaniel v. Mc- 
Elvy supra, in the following language: 

“We do not regard the provisions of Chap. 
11383 as requiring the complainant to allege the 
facts which support his sworn statement or allega- 
tion with reference to interested persons whose 
names and residences are unknown, or his lack of 
knowledge and his inability to ascertain whether 
the defendants are dead or alive, so long as such 
allegation strictly follow the statute. The allega- 
tions of paragraphs First and Ninth of the bill 
of complaint herein, taken together, are therefore 
sufficient to authorize the issuance of the order 
of publication. See Ballew v. Young, 103 Pac. 
Rep. 623; 23 L. R. A. (N.S.) 1084. The require- 
ments of the statute referred to in Ortel v. Or- 
tel—Fla.—; 107 South. Rep. 442, differ from 
those of the statute here considered. 

“But while allegations of a categorical nature 
which follow the words of the statute are suffi- 


cient as a predicate for the issuance of the order 
of publication, the chancellor is not thereby pre- 
cluded from requiring appropriate proof of those 
allegations, as any other allegations, as a prere- 
quisite to the entry of a decree. What and how 
much evidence the Court shall require to satisfy 
it upon the question of due diligence in these mat- 
ters rests largely with the court granting the or- 
der. Extraordinary steps to ascertain the where- 
abouts of the party are not required. But judg- 
ments which exclude persons from any interest 
in or lien upon land should not be rendered with- 
out actual notice, when by the exercise of reason- 
able diligence actual notice can be given. Rea- 
sonable diligence in such matters is an honest 
effort,—and one appropriate to the circum- 
stances,—to ascertain whether actual notice may 
be given, and if so to give it. Such effort, how- 
ever, need not embrace a search in remote parts 
of the State, Jacob v. Roberts 223 U. S. 261, 56 
L. Ed. 429; and it is not essential that all possi- 
ble or conceivable means should be used. But 
the effort should usually extend to inquiry of 
persons, likely or presumed to know the facts 
sought.” 
became the settled law in this state in regard to ihe 
matter therein decided and I think that we should 
adhere to the rules as there stated. I therefore con- 
cur in the opinion prepared for the Court by Mr. Jus- 
tice Strum. 


GEORGE WILTON, W. A. CHAMBERS, 


_H. W. GRIMES, JOSEPH C. KERCHEVAL, 


EDITH SCOVELL, a widow, GEORGE 
W. SCOVELL, and G. C. BROUGH, 
Plaintiffs in Error, 
Vv. ST. JOHNS COUNTY. 
COUNTY OF ST. JOHNS, a public 
Corporation under the laws of 
The State of Florida, 
Defendant in Error. 
ON REHEARING 
BROWN, J. 

Sections 1734 et seq., Rev. Gen. Stats., now ap- 
pearing as Sections 2785 et seq., Comp. Gen. Laws, 
provide a method by which the County commission- 
ers may establish and order the construction of a pub- 
lic drainage ditch or canal in any of the counties of 
the State, whenever it shall be deemed necessary or 
expedient for sanitary or agricultural purposes or 
conducive to the public health, convenience or welfare 
or public utility or for the benefit of any lands that 
are low, wet, submerged or liable to become sub- 
merged, upon the filing of a proper petition as re- 
quired by the statute, accompanied by a plat of the 
lands involved showing the general course of such pro- 
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posed ditch or drain or canal and setting forth the 
cause for the same, its length, and the lands to be 
benefited thereby, etc. Provision is made for a notice 
by publication of the day when the petition will be 
heard, and if the petition is granted, for the appoint- 
ing of a committee of three disinterested free holders 
who shall have power to employ a surveyor and cause 
an accurate survey to be made, and shall establish the 
commencement, route and terminus of said ditch or 
drain or canal, width, length and depth thereof, and 
present the same with plans, specifications and pro- 
files for construction, together with an estimate of 
the approximate cost, and the annual cost of mainte- 
nance, to the Board of County Commissioners “who 
are then authorized to advertise for bids for such con- 
struction. The Act provides that whenever the sur- 
vey for any such project shall run through the lands 
of any one who shall object thereto, the Board of 
County Commissioners can proceed to condemn the 
right of way and pay therefor out of funds arising 
from the levy and assessment thereinafter provided 
for. The statute provides that the petition, which 
_ forms the basis for the action of the County Commis- 
sioners, shall be signed by a majority of those owning 
such lands through which such proposed ditch, drain 
or canal shall run, or by those owning the greater part 
of the lands through which such ditch, drain or canal 
shall run, and by a majority of those owning lands, 
or by those owning the greater part of the lands, con- 
tiguous thereto that are benefited by such ditch, drain 
or canal. 


the Board of County Commissioners of the County of 
St. Johns, the petition was granted, an order made 
for the construction of the drainage ditch petitioned 
for and a petition in condemnation proceedings was 
filed in the name of the County to condemn a right 
of way 50 feet wide through the lands of certain de- 
fendants, which resulted in a judgment of condemna- 
tion against the defendants, and which judgment is 
brought before us for review by writ of error. 


The petition in the condemnation proceeding filed 
by the County of St. Johns was evidently brought un- 
der Section 3276 Rev. Gen. Stats., et seq., being Sec- 
tions 5084 et seq., Comp. Gen. Laws. It alleges the 
institution of the proceeding before the Board of 
County Commissioners for the establishment of the 
drainage ditch and the action of the commisioners 
taken thereunder, which allegations show a substan- 
tial compliance with the statutory procedure for the 
establishment of the ditch or drain and the adoption 
of a resolution authorizing the acquirement by con- 
demnation proceedings of the right of way therefor. 
It alleges that the petitioner desires to construct said 
ditch, drain or canal for ‘‘a public purpose and use.” 


Proceedings were had under this statute before . 


It contains a description of the property sought to 
be taken. 

It alleges the purpose of the taking and that the 
strip of land 50 feet wide is necessary for that pur- 
pose. 

It alleges the names of the occupants and owners 
of the property sought to be condemned and place of 
residence, etc. 


Thus the petition contains all the allegations re- 
quired by Section 5084, Comp. Gen. Laws, 3276 Rev. 
Gen. Stats., except as to paragraph 5 of that Section 
which was intended to apply to railroad corporations 
and municipal corporations. 


The petition also alleges the “interest or estate in 
said property to be acquired”, as provided for by Sec- 
tion 1505 Rev. Gen. Stats., 2283 Comp. Gen. Laws, 
with reference to the exercise of the right of eminent 
domain by counties. This allegation is not necessary 
under Section 3276 Rev. Gen. Stats., 5084 Comp. Gen. 
Laws above referred to, relating to condemnation pro- 
ceedings generally. It would appear that the pleader 
framed the petition so as to make its allegations suf- 
ficient under either or both of the statutory proceed- 
ings pertaining to the exercise of eminent domain, 
the general statute on the subject being by its terms 
made expressly available for proceedings by counties, 
without express limitations, whereas the statutory 
procedure enacted especially for the use of counties, 
Section 1503 et seq., Rev. Gen. Stats., 2281 Comp. 
Gen. Laws, et seq., are expressly made applicable only 
to the acquisition of property for a “county purpose”. 
Counsel for petitioner in the court below may have 
thought that this proceeding was not, strictly speak- 
ing, for a county purpose; that it might be construed 
as pertaining to a very small fraction of the county, 
and hence entirely local in its nature, inasmuch as the 
proposed drain did not appear to be connected up 
with any county system of drainage, and the cost of 
the work was not to be paid for by the county; and 
therefore, to make sure, he framed the petition so as 
to comply with the requirements of both the statutory 
systems. Whether it be, strictly speaking, a county 
purpose or not, the drainage statute above mentioned 
confers upon the county commissioners the power of 
eminent domain for the condemnation of such lands 
as are necessary for the construction of any drainage 
ditch or canal lawfully authorized by such board, and 
we think the right to proceed in the name of the 
county as petitioner is necessarily implied. And 
whether this action could have been maintained un- 
der these sections of our statutes relating to con- 
demnation by counties, as being for a “county pur- 
pose”, it is not necessary for us to decide, as it is 
quite plain that, under the allegations of the petition 
the county was authorized to proceed under the gen- 


i 
= 
| 
i 
— 
Ha 
tt 
| 
} 
| 
Hel | 
| 
| 
i 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
if 
+) 
> 
r 
itt 
k 
HI 
é { 
il 
= 
bee 
f 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 19 


eral statutory system for condemnation proceedings 
above referred to. 

The court below was therefore free from error in 
denying the defendant’s motion to quash the amended 
petition and in overruling the defendant’s demurrer 
thereto. The defendant filed an answer to the amend- 
ed petition which contained many vague equivocal 
and irrelevant averments. It does however, contain 
certain specific denials and allegations. It denies 
that the petition filed with the county commissioners 
was signed by the majority of those owning lands 
through which the proposed ditch should run, or that 
it was signed by the majority of those owning land 
contiguous thereto, or that it was signed by a major- 
ity of those owning the greater part of such land, to- 
gether with a plat of said land showing the general 
course of such proposed ditch, drain or canal as re- 
quired by law. It also denied that the Board of Coun- 
ty Commissioners gave due notice and hearing on the 
petition as required by law. It denied that the Board 
adopted the resolution authorizing condemnation as 
alleged in the amended petition. These were material 
averments. 20 C.J. 881-891; 948. 

The answer also denies in general terms that “the 
said petitioner intended to construct said ditch, drain 
or canal’ for a public purpose and use” or that its 
construction was in fact a public purpose; also it de- 
nies that “it is necessary that the petitioner acquire 
and obtain an easement over, through and across the 
above mentioned and described lands”. It further de- 
nies “that it is necessary to take the lands aforemen- 
tioned and described for the purpose of permitting the 
flow of water for drainage purposes”. But the force 
of this last denial is largely destroyed by the equivo- 
cal words immediately following it, typical of many 
other allegations in the answer, which are: “They 
deny that they have knowledge or information suffi- 
cient to form a belief as to whether or not the afore- 
said lands are necessary for constructing the ditch, 
drain or canal in the manner and as contemplated by 
the original plans, specifications and profiles sub- 
mitted by the committee”. The court was not at all 
concerned with the “belief” of the defendants on this 
question. 

Further answering, it is also alleged that the pro- 
posed ditch, drain or canal is not for any County pur- 
pose, or any public use but is for the private use and 
benefit of private individuals and corporations and 
that the County Commissioners are not authorized to 
maintain the proceedings for the use and benefit of 
such private persons and corporations . 

The sixth paragraph of the answer reads as fol- 
lows: 

“That the said ditch, drain or canal as pro- 
posed will materially, greatly and irreparably 
damage and injure the lands set forth and de- 


scribed in the petition as amended herein in that 
the said ditch, drain or canal as proposed will 
overdrain the said lands in certain seasons of the 
year and will not supply sufficient drainage in 
other seasons of the year, and that said proposed 
ditch, drain or canal is not the natural and feasi- 
ble course for the said drain, ditch or canal as 
proposed or for any ditch, drain or canal; these 
defendants further advise this Honorable Court 
that they are informed and believe and thereupon 
allege that drainage of the lands set forth in the 
Petition herein can be had with less expense to 
the owners of the said lands and without injury 
to the lands as above set forth in the petition 
herein, or to any of the lands sought to be drained 
by said ditch; that the condemnation of the lands 
set forth and described in Petition herein and the 
establishment of the proposed ditch, drain or 
canal will subject these lands and property of 
these Defendants to burden and taxation without 
corresponding benefit.” 

The last paragraph charges that “the lands sought 
to be acquired by petitioner in this proceeding are 
not necessary for the purpose of obtaining drainage 
for the lands included within the district outlined in 
the petition herein.” 

The petitioner filed a motion to strike the answer 
upon various grounds, the gravamen of which was 
that it attempted to review the action of the board of 
county commissioners as to matters resting within 
their discretion and presented issues that were res 
adjudicata and which should have been presented at 
the hearing before such board, and which could not 
properly be made issues in the condemnation proceed- 
ings. 

The motion to strike the answer was granted, and 
the case set for trial. The defendants then filed a pro- 
test, alleging that the action of the court deprived 
them of any opportunity to assert their constitutional 
rights, and tendered and asked permission to file an 
answer substantially the same as the answer which 
had been stricken. This motion was denied by the 
court. The question had already been ruled upon, and 
regardless of whether the court’s action thereon had 
been correct or not, counsel were not authorized to 
attempt to refile a pleading which was practically 
identical with one which the court had stricken. This 
probably accounts for the action of the court in adding 
to its order the rather unusual clause that “the defend- 
ants be and they are hereby denied the right to answer 
the petition in the above entitled cause.” Whether 
this was erroneous, it is not necessary to consider. 
The case hinges upon the action of the court in strik- 
ing the original answer. If this action was correct, 


then the action of the court in denying the motion of 
the defendants to file a similar answer would not con- 


20 FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


stitute error. After the making of the above order, 
the defendants declined to take any part in the fur- 
ther proceedings before the jury for the assessment 
of damages, but “not waiving any of their rights to 
show cause why the land would not be taken, and to 
answer the proceedings.” 

There was verdict and judgment for the petition- 
er, and defendants took writ of error. 

At the outset of a discussion of the principles in- 
volved, it would appear that our statutes give the de- 
fendant in condemnation proceedings the right to an- 
swer and to thereby raise certain questions and assert 
certain rights in his defense. 

Thus, under section 5084 Comp. Gen. Laws, the 
petitioner must allege the purpose of the proposed 
taking and that the same is for a public use; also that 
the property is necessary for that purpose. Section 
5087 provides for the service of notice upon the de- 
fendants requiring them to appear and show what in- 
terest they have in the property ‘‘and to show cause 
why it should not be taken for the uses and purposes 
set forth in the petition.” And Section 5089 says 
that: “If no cause be shown to the contrary, the 
judge of the Circuit Court shall cause a jury of twelve 
men to be empaneled to try what compensation shall be 
made to the defendants for the property sought to be 
appropriated,” etc. This indicates that the court shall 
first determine the question whether any cause be 
shown why the property should not be taken before 
submitting the question of compensation to the jury. 

Under sections 2281 et seq., Comp. Gen. Laws, the 
county’s petition must allege the “purpose for which 
the property is to be acquired,” and notices to appear 
and show cause why the property should not be taken, 
must be served upon the defendants similar, to those 
provided for under Section 5087 Comp. Gen. Laws 
and the provision is likewise made that the jury shall 
try the question of compensation. 

Both statutory systems provide for entry of de- 
faults against those “not appearing or answering.” 

These statutes therefore imply that a defendant 
can by his answer set up any good and valid defense 
he may have which would “show cause” why his 
property should not be taken for the uses and pur- 
poses set forth in the petition, and that such ques- 
tions should be determined by the court in limine, be- 
fore empaneling a jury, for if the court determines 
such preliminary questions adversely to the petition- 
er, it would of course not be necessary to try the 
question of what compensation should be paid. And 
it would also appear that at least as to those essential 
allegations of the petition which the statute requires 
the petitioner to make, and which are in the nature of 
jurisdictional conditions precedent to the exercise of 
the power of eminent domain under such statutes, if 
the defendant denies them in his answer, or otherwise 


by properly pleaded allegations of fact, shows “good 
cause” why the petition should not be granted, he 
would be making such an answer as is contemplated 
and authorized by the language of the statutes. 

Thus the statute (Sec. 5084 C. G. L.) requires the 
petitioner to allege in its petition for condemnation 
the “authority” under which the petitioner claims the 
right to take the property “for public use.” The pe- 
titioner in this case alleged its authority to be the 
action of the county commissioners in establishing a 
drainage ditch on petition filed under the drainage 
statute. The defendants in their answer denied the 
validity of such authority and alleged that the peti- 
tion was not signed by a majority of the owners, or 
the owners of a major portion of the land, involved, 
as required by the statute. As the authority of the 
county commissioners to act could not attach until 
such a petition as the statute prescribed was filed, 
this allegation of the answer was pertinent. 

But the mere categorical denial of the answer that 
the construction or excavation of the drainage ditch 
was for a public use, or the mere allegation that it was 
not for a public use, was hardly compatible with the 
rules of good pleading. This allegation was in the na- 
ture of a mere legal conclusion of the pleader. The 
answer should have gone further and alleged the facts 
supporting this conclusion. Nor was the allegation to 
the effect that the proposed drainage ditch was to be 
for the use and benefit of private individuals and cor- 
porations sufficient. This might be true, without de- 
nuding the project of its public character, for such 
private individuals and corporations might constitute 
such a portion of the public as would come within the 
valid operative purpose of the drainage statute and 
authorize the exercise of the power of eminent do- 
main in the accomplishment of that purpose. 

The statute (section 5084 C. G. L.) also requires 
the petition for condemnation to show “the. purpose 
of the taking” and that the property sought to be 
taken is “necessary for that purpose.” It necessarily 
follows that the answer of the defendant would be 
good under the statute if by its allegations it showed 
that the taking of his property was not in any way 
necessary to the accomplishment of the purpose so al- 
leged. But again, this should be done by allegations 
of facts and not by mere statements of the bald opin- 
ions or conclusions of the pleaders. | 

This court, in harmony with the weight of author- 
ity, has held that proceedings for the condemnation 
of property under the power of eminent domain are 
governed and controlled by the statutes authorizing 
them, and these statutes must be strictly construed 
and substantially complied with in all proceedings 
instituted thereunder. Fla., C. & P. R. R. Co., v. Bear. 
43 Fla. 319, 31 So., 287. 

In the case of Isleworth Grove Co. v. County of 
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Orange, 79 Fla., 208, 84 So., 88, this court, speaking 
through Mr. Justice Whitfield, said: 

“When acting in good faith and within their 
statutory authority, county commissioners are by 
law accorded a wide administrative discretion 
which will not be controlled by the courts unless 
illegality or abuse of discretion is shown. If an 
assertion by county commissioners of the right of 
eminent domain is admitted or proven to be in 
fact for a private purpose and not for a county 
purpose, there is no right to exercise the author- 
ity; and the action taken therein may be enjoin- 
ed in appropriate proceedings by a proper com- 
plainant. See Childs v. Dougherty, 73 Fla., 72, 
75 So., Rep. 783. If a plain case of the abuse of 
the right of eminent domain by county commis- 
sioners is shown, the law affords a remedy in 
due course at the instance of proper parties. See 
Willis v. S. R. & B. Dist. No. 2, 73 Fla., 446, 74 
So. Rep. 495.” 

See also in this connection Bowden v. Ricker, 70 
Fla., 154, 69 So. 694, and Osban v. Cooper, 63 Fla., 
542, 58 So., 50. 

The case quoted from was one in which the ap- 
pellant had filed a bill to enjoin condemnation pro- 
ceedings brought by Orange County to acquire land 
for the construction of a road which had been estab- 
lished as a public road by the county commissioners. 
The bill alleged that the proposed road was for a pri- 
vate, and not for a public, purpose, and set out facts 
sufficient, as against demurrer to the bill as a whole, 
to sustain this charge. The action of the trial court in 
sustaining the demurrer to the bill was reversed. But 
the appellee in this case contends that while the de- 
fendants in the court below might have raised the 
questions attempted to be raised by their answer by 
filing a bill to enjoin the condemnation proceedings, 
or some other “direct”? method of attack, they could 
not do so by way of answer to such proceedings, as it 
amounted to a “collateral attack” upon the proceed- 
ings had and orders made by the board of county com- 
missioners in the establishment of the drainage canal, 
and also constituted an effort to review such proceed- 
ings, neither of which could be allowed in defending 
against the condemnation proceedings. The answer to 
this is that such a bill to enjoin the condemnation pro- 
ceedings is more in the nature of a collateral attack 
than an answer filed in the condemnation proceed- 
ings. It is also pointed out that in the case of Spaf- 
ford v. Brevard County, 92 Fla., 617. 110 So., 451, 
writ of certiorari was resorted to. But this observa- 
tion is manifestly not in point in respect to this con- 
tention. It is further argued that the defendants in 


the court below should have raised all these questions 
on the hearing before the county commissioners for 
the establishment of the drainage ditch, notice of 


which had been given by publication, and that the 
action taken by the commissioners was binding upon 
the defendants and is res adjudicata as to all these 
questions, and hence was not subject to attack in the 
condemnation proceedings. 

At this point we might observe that the board of 
county commissioners is an administrative and not a 
judicial body and there is no right of appeal provided 
from their rulings, nor writ of certiorari to quash 
same, as is the case with court proceedings. Their 
decisions, as to matters committed by law to their dis- 
cretion, are entitled to great weight, and, as we have 
seen, will usually be accepted and upheld by the courts 
unless fraud or abuse of discretion be clearly shown 
or unless it be made to appear that the action taken 
by such board was without lawful authority, or was 
beyond the authority conferred upon them by law, or 
taken without compliance with the conditions pre- 
cedent which are prescribed by law to be complied 
with before their power to act comes into legal ex- 
istence. 20 C. J. 888. It might also be observed that 
the action of an administrative body upon purely 
judicial questions cannot ordinarily preclude injured 
or aggrieved persons from resorting to the courts for 
the protection of their constitutional or legal rights. 
See State ex rel Ellis, Atty. General v. Gibson, 48 
Fla., 162, 37 So., 651. Thus it was held in Spafford 
v. Brevard County, supra, that, “where the sovereign 
power of eminent domain is delegated with limitations 
or conditions upon the exercise of the right, the owner 
of property sought to be taken under such delegated 
authority has a right to be heard in an appropriate 
tribunal upon the: question of whether delegated au- 
thority is being duly exercised in taking his property.” 
See also 20 C. J. 622. 

While the legislature may, in providing for the 
condemnation of private property, determine in the 
first instance whether the use for which it is pro- 
posed to allow the condemnation is a public use, and 
such determination will be accorded great weight by 
the courts, this legislative determination is not final. 
It is universally held that whether a particular use is 
public or not, is a judicial question. Lewis, Em. Dom. 
3rd ed., section 251; 20 C.J., 549, et seq.; 10 R. C. L., 
29-30; Sears v. City of Akron, 246 U. S. 242, 62 Law. 
ed. 688; Spafford v. Brevard County, supra. See also 
note in 22 L. R. A. N. S., pages 23 and 50. But 
Nichols on Eminent Domain, departing somewhat 
from the accepted rule, says that the real question 


for the courts to decide is not whether the proposed 


use is a public one, “but whether the legislature might 
reasonably consider it a public one.” This is but an- 
other way of saying that all reasonable presumptions 
will be indulged by the courts in favor of the validity 
and constitutionality of the legislative determination, 
but the courts must in the end determine the question. 
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They cannot escape it under our constitutional system 
of government. The legislature cannot, under the 
guise of the exercise of the vast public and sovereign 
power of eminent domain which can only be exerted 
for a public purpose, take without his consent one 
citizen’s property and give it to another for his mere 
private use, even though compensation be paid. Cool- 
ey’s Const. Lim. 8th ed., 1124; 10 R. C. L. 27; 20 C. J. 
548; note to Re Tuthill, 49 L. R. A., 781. To do so 
would also come in conflict with the fourteenth amend- 
ment to the federal constitution, as a deprivation of 
property without due process of law. O’Neill v. 
Leamer, 239 U. S., 244, 60 Law ed., 249; Fallbrook 
Irrigation Dist. v. Bradley, 164 U. S., 112, 41 Law ed. 
369. 

The use may, however, be local or limited, and yet 
be a public use. Section 254 of Lewis on Em. Dom. 
reads as follows: 

“It is not necessary that the entire community, 
or any considerable portion of it, should directly 
participate in the benefits to be derived from 
the property taken. ‘The public use required, 
need not be the use or benefit of the whole public 
or State, or any large portion of it. It may be 
for the inhabitants of a small or restricted local- 
ity; but the use and benefit must be in common, 
not to particular individuals or estates.” A 


school-house site for a district of a dozen families - 


is as undeniably for public use as the ground for 
a State-house. If the use is open to all upon equal 
terms who are so situated as to be able to enjoy 
the privilege, it is immaterial how few actually 
avail themselves of the right. The amount of 
benefit to be derived from a particular improve- 
ment or system of improvement is a consideration 
which addresses itself to the legislature, and not 
to the courts.” 

To like effect, see 20 C. J., 558; 10 R. C. L. 31, 32; 
Rindge Co. v. County of Los Angeles, 262 U. S., 700, 
67 Law ed., 1186; 22 L. R. A. N. S. 48. It is held by 
some courts that the character of the use, rather than 
its extent, determines the question of public use. 20 
C. J. 558. And by others, that it is enough if the peo- 
ple of a particular locality, though few in number, re- 
ceive the benefit. 10 R. C. L., 31. And it is quite 
generally held that if the main object for which land 
is taken is a public use, it obviously matters not that 
incidental benefit will inure to private individuals. 
10 R. C. L., 32. 

While in some jurisdictions there has been some 
conflict of opinion as to whether statutes providing 
for compulsory drainage of comparatively small tracts 
of land, where the owners are few in number, and a 
majority of them desire such drainage, while a minor- 
ity object, can be upheld either, as a valid exercise of 
the police power, or, as an appropriate use of the 


power of eminent domain (10 R. C. L. 57-58; 20 C. J. 
526; Lewis Em. Dom., Secs. 283-4; Nichols Em. Dom. 
246-250), the trend of opinion appears to be towards 
the position that private property cannot be taken 
and permanently devoted to a particular use, against 
the will of the owner, except by the exercise of the 
power of eminent domain (Lewis Em. Dom., Sec. 285- 
287; 10 R. C. L. 58), which makes it essential that 
the taking be for a public purpose. Re Tuthill (N.Y.) 
49 L. R. A., 781, and note. And the courts quite gen- 
erally have come to consider drainage district acts 
with favor as being for a public purpose, whether ex- 
ercised for the benefit of the public health or for the 
reclamation or utilization of lands for agricultural 
purposes. Lewis Em. Dom. Sec. 286 et seq.; 10 R. C. 
L., 58-59; 20 C. J. 580; Hagar v. Reclamation Dist., 
111 U. S., 701, 28 Law ed., 569; O’Neill v. Leamer, 
239 U. S., 244, 60 Law ed., 249; Cooley Const. Lim., 
8th ed., 1129; Lainhart v. Catts, 73 Fla., 735, 75 So., 
47; Bannerman v. Catts, 80 Fla., 170, 85 So., 336; 
Taylor v. Tenn. & Fla., Land Co., 71 Fla., 651, 72 So.. 
206; Billing Sugar Co., v. Fish, 40 Mon. 256; 20 Anno 
Cases, 264 and note, 272. 

In order that drainage shall constitute a public 
use, it is not necessary that the advantages derived 
from the contemplated improvement shall extend as 
effectually to the community outside the district as to 
those within it. It need not extend to the whole pub- 
lic, nor to any large portion of it. This is made neces- 
sary because in the very nature of things the benefits 
to be derived from improvements local in their char- 
acter or peculiar in adaptation must be subject to the 
restrictions of locality and the necessities of individ- 


uals within such locality. See cases cited in note on 


page 275, 20 Ann. Cases. 

It cannot seriously be contended that it was the 
intent of the statute under which the county commis- 
sioners acted in providing for the construction of the 
drainage ditch in question here (sections 2785 et seq. 
Comp. Gen. Laws) that any such drain should be es- 
tablished and the power of eminent domain exercised 
thereunder for private benefit to the lands of a single 
individual. In this connection counsel for defendant 
in error has directed our attention to Sec. 28 of Art. 
16 of our State constitution, which reads: “The leg- 
islature may provide for the drainage of the land of 
one person over or through that of another, upon just 
compensation therefor to the owner of the land over 
which such drainage is had.” But the language of 
the statute here involved, in its various provisions, 
shows that it was not framed to carry into effect the 
purpose mentioned in the quoted section of the con- 
stitution, which section has no bearing upon the issues 
in this case. It is not necessary for us to discuss the 
rather interesting question whether legislative meas- 
ures to carry this section of the constitution into ef- 
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fect could be validly framed under the police power or 
the power of eminent domain in such a way as would 
avoid conflict with the Federal constitution. 

The statutes here in question, Sections 2785 C. 
G. L., 1734 R. G. S., et seq., make it quite plain that, 
in authorizing condemnation proceedings for the ac- 
quirement of lands necessary to the excavation or con- 
struction of drainage ditches or canals established 
thereunder, and for the purposes named therein, was 
authorizing such proceedings only for a public pur- 
pose. But that does not mean that the defendants in 
the court below are precluded from showing, if they 
can, that the use sought to be subserved in this par- 
ticular case is one not contemplated by the statute; 
that it is in fact private rather than public. While 
the legislature may declare such drainage as outlined 
in the statute a public purpose, the courts have the 
ultimate power and duty to determine, when the ques- 
tion is properly presented, whether a particular im- 
provement attempted to be made under the statute is 
in fact for a public or a private use; in other words, 
whether it is in fact such a drainage project as the 
statute contemplates and authorizes. 

While, as we have seen, the question of public use 
vel non is ultimately a judicial question, yet if the pur- 
pose be a public one, the question of whether or not 
it is necessary to exercise the power of eminent do- 
main to acquire the property for the accomplishment 
of such purpose, is generally held to be a legislative 
question; especially so in those instances where the 
legislature itself takes direct action. Lewis Em. Dom., 
Sec. 255, 369, 596, 597; 20 C. J. 624; 10 R. C. L., 183; 
note 22 L. R. A. N. S. 64; State v. Jacksonville ete. 
Ry. Co., 20 Fla., 616; Rindge Co. v. County of Los 
Angeles, 262 U. S. 700, 67 Law. Ed. 1186; Bragg v. 
Weaver, 251 U.S. 57, 64 Law ed. 135. 

And when the legislature delegates or grants the 
right to exercise the power of eminent domain to a 
public or quasi public corporation, or to a county, 
municipality, or some other administrative agency of 
government, for a public purpose, it may also, if there 
be no constitutional restriction, delegate to such 
grantee the power to determine whether it is neces- 
sary to make any particular proposed work or im- 
provement for such public purpose, and the general 
rule is that such determination by the grantee of the 
power will not be disturbed by the courts, in the ab- 
sence of fraud, or bad faith, or gross abuse of discre- 
tion. Lewis’ Em. Dom. Sec. 597; 20 C. J., 626-628; 
10 R. C. L., 183-185; Note, 22 L. R. A. N. S., 64, et 
seq. And this rule usually applies also to the route, 
or line, or location of the proposed work or improve- 
ment. See authorities above cited; also Hayford v. 
Bangor, 11 L. R. A. N. S., 940. and note; and F. E. C. 
Ry. Co. v. Shaw, 11 Fed. 2nd, 653. 

But it is generally held that when the constitu- 


tion or the statute require the necessity for making a 
particular improvement or of taking property for a 
particular purpose to be passed upon in a particular 
manner, or by a particular body or tribunal, in such 
cases it is imperative that the necessity shall be as- 
certained as required by law. See Lewis Em. Dom. 
Section 598, and numerous cases cited; Spafford v. 
Brevard County, 92 Fla., 617, 110 So. 451. However. 
when the law says that private property may be taken 
for public use only when it is necessary for such use, 
it means a reasonable, not an absolute necessity. Lewis 
Em. Dom., Sec. 601; 20 C. J. 630. 

Again, where the statute conferring ihe authority, 
or the statute on the subject of eminent domain, limit 
the taking to such property as may be necessary for 
the purpose in question, whether any necessity exists 
for taking particular property for a particular purpose 
is ultimately a judicial question, upon which the owner 
is entitled to be heard. Lewis Em. Dom., Sec. 599, 
600; 20 C. J., 629, 630; Spafford v. Brevard County, 
supra. But the grantee of the power is vested with a 
considerable discretionary power, and may determine 
the location of the land required to be appropriated 
in order to accomplish the public purpose in view: 
and such determination will not be interfered with by 
the courts if it is made in good faith and is not capri- 
cious or wantonly injurious, or in some respect beyond 
the privilege accorded by the statute. The landowner 
cannot object merely because some other location 
might have been made or some other property obtain- 
ed which would have been suitable for the purpose. 
20 C. J. 632; Spafford v. Brevard County, supra. A 
large discretion is necessarily vested in those who are 
vested with the power, in determining what property, 
and how much, is necessary. To warrant a denial of 
the application, it should appear that what is sought 
is clearly an abuse of power on the part of the peti- 
tioner. It may be said to be a general rule that, un- 
less a corporation exercising the power of eminent do- 
main acts in bad faith or is guilty of oppression, its 
discretion in the selection of land will not be inter- 
fered with. “If the petitioner is acting in good faith 
and shows a reasonable necessity for the condemna- 
tion, in view of its present and future business, the 
application should be granted.” Lewis’ Em. Dom. 
Sec. 601; 20 C. J. 632-638. 

Sections 2281 et seq. Comp. Gen. Laws, 1503 et 
seq. Rev. Gen. Stats., providing for condemnation pro- 
ceedings by counties, unlike the general statute on the 
subject, does not require the petitioner to allege that 
the property sought to be taken is necessary for the 
purpose for which it is sought to be taken. But Lewis 
(Sec. 600) says that though the statute be silent on 
the subject of necessity, the constitution impliedly 
forbids the taking for public use of what is not neces- 
sary for such use, and that “the power to take is, in. 
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every case, limited to such and so much property as is 
necessary for the public use in question, and that the 
owner is entitled, either in the proceedings to con- 
demn or otherwise, to be heard upon this question.” 
A long list of cases is cited in the footnotes to sustain 
this proposition. See also 10 R. C. L., 184, 185, and 
note to Hayford v. Bangor, 11 L. R. A. N. S. page 
943 et seq. 

As to the practice for determining the question of 
necessity, and other preliminary questions, the learned 
author (Lewis’ Em. Dom., secs. 589 and 602,) says: 

(589) “As already observed, the questions 
which may be litigated upon the application will 
depend upon the statute. Where the statute per- 
mits an application to the court in a particular 
manner and upon certain conditions, the court 
necessarily has power to determine whether the 
conditions exist or have been complied with, and 
whether the application has been made in proper 
form. If the manner of determining these ques- 
tions is pointed out in the statute, that method 
will control. Otherwise the court may adopt any 
of the usual modes of determining such ques- 
tions. The adjudications upon such questions 
will be as binding as adjudications in any other 
cases, and the same questions cannot be again 
litigated between the same parties. 

Where the application is to a court, the better 
practice clearly is that all objections which go to 
the right of the petitioner to maintain the pro- 
ceedings should be determined before the assess- 
ment of damages is entered upon. Numerous 
cases are cited in the margin in which this prac- 
tice is enjoined, commended or followed. In a 
few of the cases cited, the statute expressly pro- 
vided for such preliminary hearing. In one of the 
cases, where the statute did not so provide, the 
court says: “The statute does not specifically 
provide what issues may be raised upon the mo- 
tion to condemn, but it is utterly unreasonable to 
say that the defendant must be notified when the 
motion to condemn his land will be made, and yet 
when he appears he cannot be heard to show that 
the plaintiff has no corporate existence, or that 
it has no authority to condemn the particular 
property for its use, or that it can only condemn 
upon certain conditions, which have not been com- 
plied with, or under certain circumstances which 
do not exist. The policy of the law generally is 
to have all matters arising out of one controversy 
settled in a single suit, and this ought to be so, 
especially in a proceeding the effect of which is 
to take the defendant’s land against his will and 
invest the plaintiff with a fee simple title to it.” 

(602.) “Some statutes require the question 
of necessity to be determined by the commission- 


ers or jury. Under some statutes the mode of 
exercising the power of eminent domain is such 
that there is no opportunity to raise the question, 
except by a bill to enjoin the condemnation or 
disturbing the possession of the property, or in 
some other collateral suit. But when the applica- 
tion is to a court and the statute is silent as to 
how the question shall be made or determined, it 
is a preliminary question to be decided by the 
court before entering upon the assessment of 
damages. If the owner appears and does not 
deny the necessity, it should be taken as admitted. 
If the necessity is denied, the burden is on the 
company to establish it.” 
The author ‘cites numerous cases in support of the 
text. We consider the views stated by him as sound, 
and our statutes, as we have already observed, strong- 
ly imply that all preliminary questions are to be set- 
tled by the court before empaneling a jury to try the 
question of compensation. 

While, as hereinabove indicated, some portions of 
the answer to the petition for condemnation might 
well have been stricken if proper motion directed 
thereto had been filed, and other portions were sub- 
ject to motion for compulsory amendment so as to 
require the facts to be more fully pleaded, yet some 
of the allegations, in the light of the principles above 
discussed, were pertinent and presented materiai 
issues. The court was therefore in error in striking 
the answer as a whole. The judgment of this court 
heretofore rendered affirming the judgment below 
will be set aside, and the judgment .below will be, and 
is hereby, reversed and the cause remanded for fur- 
ther proceedings in harmony with the views above 
expressed. 

Reversed and remanded. 

TERRELL, C.J. and WHITFIELD, ELLIS, 
STRUM and BUFORD, JJ., concur. 

Opinion filed June 13, 1929. 

A writ of error to the Circuit Court for St. Johns 
County, George William Jackson, Judge. 

George W. Bassett, for Plaintiffs in Error; 

David R. Dunham, for Defendant in Error. 


I. W. PHILLIPS & COMPANY. 
a corporation, 
Plaintiff in Error, 
Vv. PASCO COUNTY. 
THE BOARD OF PUBLIC INSTRUCTION 
for the County of Pasco, State 
of Florida, a corporation, 
Defendant in Error. 
TERRELL, C. J. 
In August 1925, the Board of Public Instruction of 
Pasco County entered into a contract with Spangler 
Construction Company for the construction of a school 
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building at Zephyrhills, Florida. Incident to such con- 
tract the Spangler Construction Company executed a 
contractor’s bond with the Southern Surety Company 
as security for the faithful performance of the said 
contract. The said bond was not conditioned to secure 
those persons or firms furnishing labor, material or 
supplies for the said school building as required by 
Section One of Chapter 10035, Acts of 1925. (5397 
Compiled General Laws of Florida, 1927). Plaintiff in 
error alleges that it furnished material for said con- 
tract in the sum of Three Thousand, Four Hundred, 
Seventy-two Dollars and fourteen cents ($3,472.14) 
after which Spangler Construction Company became 
insolvent and failed to pay for said material. 
ing on the provisions of Chapter 10035, Acts of 1925, 
plaintiff in error brought an action at law against 
the defendant in error, Board of Public Instruction, 
laying his damages in the sum of Five Thousand Doi- 
lars ($5,000.00). A demurrer to the declaration was 
sustained and the cause was dismissed. Writ of error 
was taken to that judgment. 

The sole question presented here for our deter- 
mination is whether or not a Board of Public Instruc- 
tion in this State can be compelled to respond in dam- 
ages for its failure or neglect to take a bond condi- 
tioned as required by Section One of Chapter 10035, 
Acts of 1925, when letting a contract for the con- 
struction of any public building, public works or re- 
pairs thereon. 

That part of Chapter 10035, Acts of 1925, perti- 
nent to this discussion is as follows: 

“That, hereafter, any person, or persons, en- 
tering into a formal contract with the State of 
Florida, any County of said State, or any city in 
said State, or any political subdivision thereof, 
or any other public authority, for the construc- 
tion of any public building, or the prosecution 
and completion of any public work, or for the re- 
pairs upon any public building or public work, 
shall be required, before commencing such work 
to execute the usual penal bond, with good and 
sufficient sureties, with the additional obliga- 
tions that such contractor, or contractors, shall 
promptly make payments to all persons supplying 
him, or them, labor, material and supplies, used 
directly or indirectly by the said contractor, con- 
tractors, sub-contractor or sub-contractors, in the 
prosecution of the work provided for in said con- 
tract.” 

The question presented here has been litigated in 
several jurisdictions in this country, and an inspection 
of these cases discloses that it has been answered in 
both the affirmative and the negative. The leading 
cases answering in the affirmative are: Northwest 
Steel Co. v. School District No. 16 of Umatilla Coun- 
ty, 76 Ore. 321, 148 Pac. Rep. 1134, (Ann. Case 1917 


Rely- | 


B 1086 and note; L. R. A. 1915 F 629 and note; Owen 
v. Hill, 67 Mich. 43, 34 N. W. Rep. 649; Burton Ma- 
chinery Co. v. Ruth, 194 M. App. 194, 186 S. W. Rep. 
737. See also Fogarty v. Davis, 305 Mo. 288, 264 
S. W. Rep. 879. The leading cases answering in the 
negative are: Ihk v. Duluth City, 58 Minn. 182, 59 
N. W. Rep. 960; Freeman v. City of Chanute, 63 Kan. 
573, 66 Pac. Rep. 647; Blanchard v. Burns, 110 Ark. 
515, 162 S. W. Rep. 63 (49 L. R. A. (N. S.) 1199. See 
also Bushnell v. Haynes, 56 Okla. 592, 156 Pac. Rep. 
343; Fore v. Feimster, 171 N. C. 551, 88 S. E. Rep. 
977. 

From the foregoing cases, Vol. 24, R. C. L. page 
603, deduces the following rule: 

“In some jurisdictions there are statutes pro- 
viding that any person contracting to construct a 
building for a school district shall be required to 
give a bond obligating him to pay for the labor 
and materials furnished for the work and the 
question has at times arisen as to the liability of 
the district in case it fails to require the con- 
tractor to file such bond, or in case it accepts an 
insufficient or deficient bond. In many cases it 
has been held that a materialman who suffers 
loss in consequence of such neglect may hold the 
district responsible. That is on the theory that 
such statutes are enacted for the purpose of pro- 
tecting laborers and materialmen in cases where- 
in the lien laws are ineffective. But other cases 
have denied recovery, some on the ground that 
the materialman could readily have ascertained 
whether the statute had been complied with, and 
so his loss was due to his own fault, while other 
authorities deny the liability of the district in 
such case by the same reasoning as in the case of 
a tort.” 

The leading cases pro and con dealing with the 
question under consideration are reviewed in North- 
west Steel Company versus School District No. 16, 
Umatilla County, supra, where the Oregon Court 
reached the conclusion that the school district could 
be held to respond in damages when it failed to re- 
quire the bond to protect those furnishing labor and 
material for the construction of a school building in 
said district. The decision of the Oregon Court was 
predicated solely on the ground that the statute un- 
der consideration was for the protection of laborers 
and materialmen in cases wherein the lien laws were 
ineffective. 

We do not think the reasoning in the Oregon case 
controls in this State. In the first place, under Sec- 
tion Nine of Article Twelve, of our Constitution, 
every penny available for the use of the Board of Pub- 
lic Instruction in any County must be disbursed “sole- 
ly for the support and maintenance of public free | 
schools.” In the second place the Act under consid- | 
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eration (Ch. 10035, Acts of 1925; Sec. 5397, Compiled 
General Laws of Florida, 1927,) requires the con- 
tractor and not the State or State agency contracted 
with to make the bond. In other words, while it is 
the duty of the Board of Public Instruction to approve 
and accept the required bond. the initiative is on the 
contractor to furnish it, no duty is imposed on the 
Board of Public Instruction to require a bond, the 
minutes and the proceedings of the Board of Public 
Instruction are matters of record subject at all times 
to the inspection of any citizen so whether or not the 
proper bond has been made may be ascertained at any 
time by any one. If one furnishing labor, material or 
supplies to any contractor with a Board of Public In- 
struction fails to examine the record and require that 
the protection available for him be provided if it has 
not been done he cannot compel the Board of Public 
Instruction as such to respond in damages because the 
bond as required by statute was not given. 

The judgment of the Circuit Court of Pasco Coun- 
ty is, therefore, affirmed. 

Affirmed. 

ELLIS and BROWN, JJ., concur. 

WHITFIELD, PJ., and BUFORD, J., concur in the 
opinion and judgment. 

Opinion filed June 13, 1929. 

A writ of error to the Circuit Court for Pasco 
County, O. L. Dayton, Judge. 

Morris E. White and Shackleford, Ivy, Farrior & 
Shannon, for Plaintiff in Error. 

Arthur L. Auvil, for Defendant in Error. 

M. H. Jones and Jack F. White, as Amici curiae. 


A. SUMMERLIN, 
Appellant, 

POLK COUNTY. 
ORANGE SHORES, INC., a 
corporation; JOHN and 
KATHERINE SEIDENSCHMIDT; 
MIDLAKES REALTY CORPORATION, 
and FLESCH BROTHERS, 

a corporation, 
Appellees. 
ELLIS, J. 

J. A. Dugger and wife, Winifried, owed $35,000.00 
to George M. Peabody for part of the purchase price 
of certain lands in Polk County and gave him three 
promissory notes for $11,666.67 each, dated April 18, 
1925, and payable respectively one, two and three 
years after date. 

To secure the payment of those notes they exe- 
cuted a mortgage to Peabody upon the land purchased 
by the terms of which the Duggers agreed to pay the 
notes and interest accruing thereon and all costs and 
attorney’s fees which Peabody might be required to 
pay in collecting the notes by foreclosure or otherwise. 


The mortgage contained covenants to the effect that 
the mortgagor would pay the notes and interest when 
due; pay all taxes assessed upon the lands; keep the 
citrus groves located upon the land in first class con- 
dition by proper working, spraying, fertilizing and 
plowing, and that upon failure to observe any of the 


covenants the mortgagee should have the option of 


declaring the entire debt to be due. 

The first note was paid and interest upon the 
other two to October 18, 1926. The second note, 
which became due in April, 1927, was not paid nor 
was interest paid upon either note after October 18, 
1926. 

In May, 1927, Peabody sold and transferred to A. 
Summerlin the two notes and mortgage. Summerlin 
brought his bill to foreclose the mortgage lien in June, 
1927, against Orange Shores, Inc., a corporation, John 
and Katherine Seidenschmidt, Midlakes Realty Cor- 
poration and Flesch Brothers, also alleged to be a 
corporation. 

It is alleged that the mortgage was duly recorded 
on May 22, 1925. Before the first note became due 
Dugger and wife conveyed the land to Hartridge-Can- 
non Company, a Florida Corporation, the latter assum- 
ing the mortgage debt. Hartridge-Cannon Company 
conveyed to Orange Shores, Inc., a Florida Corpora- 
tion, the latter assuming the mortgage debt. The 
Corporation last named paid the first note and inter- 
est due in April, 1926. 

The lands mortgaged were described as: Lots 
Seven (7), Eight (8) and Seventeen (17) of Blount 
& Whitledge’s Subdivision of Government Lots Two 
(2) Three (3) and Four (4) of Section 18, Township 
28 South, Range 26 East, as shown of record in Plat 
Book 5, page 3, of the public records of Polk County, 
Florida. 

The bill alleges that the Orange Shores, Inc., sub- 
divided lots Seven (7) and Eight (8) into lots and 
blocks and there has been released from the lien of 
the mortgage Lots 11, 12, 13, 14, 15 and 16 of Block 
One (1) Lots 10, 20 and 22 of Block Two (2), Lots 
1, 2, 3, 16, 17, 18 and 22 of Block Three (3) and Lots 
1, 2 and 20 of Block Four (4). 


John and Katherine Seidenschmidt, Midlakes 
Realty Company and Fiesch Brothers are made par- 
ties defendant because they are alleged to have some 
interest or claim on the lands. The bill contains the 
usual prayer for an accounting, payment of the debt 
and sale of the premises if necessary, deficiency judg- 
ment, subpoena and general relief. 


Three months after the bill was filed the defend- 
ant Flesch Brothers, a corporation, answered averring 
that it held a mortgage on all the fruit grown on the 
“Orange Shores Addition to the Town of Winter 
Haven” and “Lot 17 of Blount & Whitledge’s Subdi- 
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vision of Government Lots 2, 3, and 4, of Section 18, 
Township 28 South, Range 26 East”. 

This is part of the land covered by the mortgage 
held by the complainant. It is averred that the mort- 
gage was given on November 3, 1926, to secure a note 
for $3,200, due six months thereafter. The mortgage 
contained a clause that if the net proceeds of the sale 
of the crops during the season of 1926-27 should not 
be enough to pay the debt the mortgage should be held 
to apply upon subsequent crops until the indebtedness 
was fully paid. It was averred that the fruit crop of 
1926-27 only sold for $1,024.04 thus leaving a balance 
due of $2,155.96 and that Flesch Brothers has a right 
to “pick and mortgage” the fruit on the said grove be- 
cause it says its lien upon the fruit crop is superior 
to that of the complainant’s mortgage. 

A few days after the answer of Flesch Brothers 
was filed the complainant amended his bill by alleg- 
ing the existence of a large citrus grove upon the 
lands; that it was being neglected; that there was a 
- large crop of fruit on the grove which would soon be 
in condition for marketing and that unless the citrus 
crop was conserved and applied to the reduction of the 
complainant’s mortgage that he would not be able to 
realize a sufficient amount from the sale of the land 
to pay the debt. There was a prayer for the appoint- 
ment of a receiver to care for the citrus grove, gather 
and market the fruit and an injunction to restrain 
others from going upon the property and gathering 
the fruit. 

On the date the answer of Flesch Brothers: was 
filed the complainant moved to strike it. The point 
presented is that Flesch Brothers’ mortgage upon the 
crop of citrus fruit is subordinate to the complain- 
ant’s mortgage lien on the land and the answer there- 
fore is no defense to the relief sought by the bill of 
complaint. The motion was denied on the same day 
and Flesch Brothers submitted a petition to be per- 
mitted to enter upon the lands and gather, market 
and sell the fruit and apply the proceeds to its mort- 
gage given by the Orange Shores, Inc. The petition 
alleged that a receiver had been appointed at com- 
plainant’s request to take charge of the grove. This 
petition was granted by an order made on the same 
date. The complainant appealed from both orders, 
the one denying the motion to strike the answer of 
Flesch Brothers and the one allowing it to enter upon 
the land and gather the fruit crop. 

In denying the first motion, that is to say, the 
motion to strike the answer. the Chancellor wrote an 
elaborate opinion which we have examined with much 
interest and benefit to ourselves. 

The Chancellor’s view, as expressed in his opinion, 
that the Flesch Brothers’ mortgage was both a real 
estate mortgage and a chattel mortgage of the 1926- 
1927 fruit crops and all succeeding crops until the debt 


to Flesch Brothers was paid is. in our opinion, subject 
to some qualifications, at least in so far as it was the 
Chancellor’s view that the Flesch Brothers’ mortgage 
upon the crops of fruit was a continuing chattel mort- 
gage of successive crops of fruit giving to the mort- 
gagee the “right to pick and market all crops of fruit 
until such time as the said instrument is discharged.” 

The Flesch Brothers’ mortgage was a mortgage 
upon the lands covered by the mortgage held by com- 
plainant and executed by Dugger and wife to Peabody 
and it was expressly taken subject to the lien of that 
mortgage. The Flesch Brothers’ mortgage contained 
several personal covenants by which the mortgagor, 
Orange Shores, Incorporated, agreed: First, to pay 
the debt and perform all covenants; Second, to market 
through Flesch Brothers all crops then growing or to 
be grown on the land during the season of 1926-1927 
even if the loan should be repaid before the entire 
crops for the season were marketed. It was agreed 
that a season began September 1st and continued until 
August 3lst of the following year. Third, authoriz- 
ing Flesch Brothers to insure the crops against freeze, 
wind, drought, insects and other evils that might ex- 
ist; Fourth, authorizing Flesch Brothers to apply the 
proceeds of the sale of the crops to the debt; Fifth, 
that if the proceeds of the sale of the crops for the 
1926-1927 season should not be sufficient to pay the 
debt then Flesch Brothers should have the option of 
applying the agreement “to all crops on said lands 
during subsequent seasons and until all indebtedness 
is fully paid; and this lien and this agreement hereby 
created shall, at the option of said party of the second 
part, remain in full force and effect until the end of 
the season in which said indebtedness is paid”; Sixth, 
that Flesch Brothers may at its discretion have the 
crops picked, packed and marketed at any time; 
Seventh, “That this agreement or contract is a coven- 
ant running with the lands and that the sale of said 
grove property by the party of the first part shall not 
void or invalidate the same unless assented to in 
writing by the party of the second part”; Eighth, 
that in the event of default in payment of the debt 
the whole should at the mortgagee’s option become 
due and payable and the mortgagor agreed to pay all 
costs and attorney’s fees incurred in the collection of 
the debt. 


Whatever lien upon the 1927-1928 crops Flesch 
Brothers may have had superior to the lien held by 
the complainant, existed, if at all, by virtue of the 
fifth and sixth covenants under which Flesch Broth- 
ers should have the option of applying the provisions 
of the preceding covenants to the crop of the latter 
season and all succeeding seasons “until all indebted- 
ness is fully paid’. 


The complainant began his suit to foreclose the 
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mortgage three months before the 1927-1928 orange 
crop season began. 

“Growing trees, fruit, and grass, which are 
the natural product of the earth, growing spon- 
taneously and without cultivation, are parcel of 
the land, and, as part of it, descend with it to 
the heir. Until severed from the land, growing 
trees, fruit, and grass cannot be seized as chat- 
tels upon execution. They are within the Statute 
of Frauds, and cannot be sold or conveyed by 
parol; nor can any valid agreement for their sale 
be made, except by an agreement in writing. On 
the other hand, annual products of the earth, such 
as crops of grain and vegetables, which are the 
result of yearly labor and cultivation, are chattels 
while still growing, and as such go to the executor 
rather than the heir. They may be seized on 
execution as chattels, and may be sold or bargain- 
ed by parol. In other words, crops which grow 
only by yearly cultivation are chattels, in contem- 
plation of law, though not severed from the land; 
but trees and grass, and all other natural prod- 
ucts of the earth, are parcel of the land until 
actually severed from it, or until so severed in 
contemplation of law’. See Jones on Chattel 
Mortgages 145; Bank of Lansingburg v. Crary, 1 
Barb. (N.Y.) 542; Crosby v. Wadsworth, 6 East. 
602; Carrington v. Roots, 2 Mee. & W. 248; Rod- 
well v. Phillips, 9 Mee. & W. 501; Wintermute v. 
Light, 46 Barb. (N.Y.) 278; Parker v. Staniland, 
1I East. 361; Jones v. Flint, 10 Ad. & E. 753, 37 
Eng. Com. Law 217. 

“Trees and shrubs planted in a nursery gar- 
den, for the temporary purpose of cultivation and 
growth until they are fit for market, and then to 
be taken up and sold, pass by a mortgage of the 
land, so that neither the mortgagor nor his as- 
signee or creditors can remove them as personal 
property. One claiming that trees and shrubs, 
whether growing naturally or planted and culti- 
vated for any purpose; are not part of the realty, 
must show special circumstances which take the 
particular case out of the general rule; he must 
show that the parties intended that they should 
be regarded as personal chattels.”” See 1 Jones on 
Mortgages (7 Ed.) 434; Maples v. Millon, 31 
Conn. 598; Adams v. Beadle & Slee, 47 Iowa 439; 
Price v. Brayton, 19 Iowa 309. 

A distinction exists between crops which are the 
annual product of labor and cultivation of the earth 
and growing trees, fruit and grass which are the 
natural product of the earth. 

The former are chattels, the latter are a part of 
the realty and continue to be so until severed from 
the freehold. This distinction however has in later 
times been somewhat modified in some jurisdictions to 


the extent of classing as fructus industriales trees 
and shrubs raised in a nursery for the purpose of 
sale and transportation, Whitmarsh v. Walker, 1 Metc. 
(Mass.) 313; Miller v. Baker, 1 Metc. (Mass.) 27; 
hops, the root from which the vine grows being peren- 
nial but their production necessitating the annual in- 
dustry of man, Frank v. Harrington, 36 Barb. (N.Y.) 
415; peaches, apples and other fruit cultivated for the 
market, Vulicevitch v. Skinner, 77 Cal. 239, 19 Pac. 
Rep. 424; Purner v. Piercy, 40 Md. 212, 17 Am. Rep. 
591; Smock v. Smock, 37 Mo. App. 56. 

The old rule was that where the root of the plant 
or the source from which the product came was 
perennial, existing in the soil, both the tree, vine and 
the fruit were part of the realty and descended to the 
heir; but such product of the soil as depended upon a 
yearly planting and man’s industry in cultivating and 
manuring the plant as it germinated and grew, was 
deemed to be a chattel and passed to the executor or 
could be taken on execution. 

Since fruits of trees, such as peaches, apples, and 
other fruits, depend so much upon yearly cultivation 
and labor, including spraying for insects which attack 
and destroy the fruit, the yearly products of such 
perennial plants and trees are considered as chattels 
while the tree itself is regarded as part of the realty. 

The mortgage of products grown upon a farm, 
however, was invalid as a chattel mortgage if made be- 
fore the preparation for the yearly crop began. Long 
v. Hines, 40 Kan. 220, 19 Pac. Rep. 796, 10 A. S. R. 
192; Hutchinson v. Ford, 9 Bush. (Ky.) 318, 15 Am. 
Rep. 711; New Lincoln Hotel Co. v. Shears, 57 Neb. 
478, 78 N. W. Rep. 25, 73 A. S. R. 524, 43 L. R. A. 
588; Loftin v. Hines, 107 N. C. 360. 12 S. E. Rep. 197, 
10 L. R. A. 490; Rochester Dist. Co. v. Rasey, 142 N. 
Y. 570, 37 N. E. Rep. 632, 40 Am. St. Rep. 635. 

But under the statute in this State, Section 5741 
Comp. Gen. Laws 1927, valid mortgage liens may be 
created upon agricultural, horticultural or fruit crops 
then planted, growing, or to be thereafter planted. 
grown or raised, providéd that the lands upon which 
said crops are grown or raised, or are to be thereafter 
grown or raised, are fully described in said mortgage. 
Prior to the enactment, however, of that statute the 
Dugger-Peabody mortgage, which complainant seeks 
to foreclose, was executed and became a lien upon the 
trees and fruit thereon, which not being severed in 
fact or by law passed with the realty as a part of it. 

The above quoted statute cannot be interpreted 
literally because it is obvious that a mere lessee of land 
for a term of years could not make a valid chattel 
mortgage of crops to be grown by another upon the 
land during a year beyond the term of his lease even 
if the land was fully described in the mortgage. Nor 


do we think that a valid chattel mortgage could be 
given upon fruits for an indefinite period of time ex- 
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tending over years operating to give a superior lien 
over a prior mortgage upon the lands so as to subject 
fruit, which has not yet begun in its maternal flower 
to form the first stage of its production, to a superior 
lien of the chattel mortgage. The mortgage could only 
attach, if valid at all, to such interest as the mort- 
gagor had in the crops at the time they come into he- 
ing. See Christianson v. Nelson, 76 Minn. 36, 78 N. 
W. Rep. 875, 79 N. W. Rep. 647; Hall v. State, 2 Ga. 
App. 739, 59 S. E. Rep. 26. 

But at the time the 1927-1928 crop of oranges 
came into being the mortgagor had already placed a 
superior lien upon the trees and fruit which were a 
part of the land. Jones on Chattel Mortgages, Sec. 
145 (5 Ed.). See also Griffith v. Hulion, 107 So. 354, 
90 Fla., 582. 

In Penryn Co. v. Sherman-Worrell Co., 142 Cal. 
643, 76 Pac. Rep. 484, 100 Am. St. Rep. 150, it was 
held that a chattel mortgage on a crop of fruit given 
subsequent to the execution of a deed of trust on the 
land but prior to the foreclosure sale of the land, a 
purchaser at such foreclosure sale took the land free 
from the lien of the chattel mortgage since the latter 
did not work a severance of the fruit from the realty. 

The rule announced in the above case is the cor- 
rect one. A foreclosure decree enforces the mort- 
gagee’s lien and operates through a master’s deed to 
transfer the mortgagor’s title to the purchaser at the 
sale. Jones v. Hiller, 65 Fla. 532, 62 South. Rep. 583. 

The title acquired at foreclosure sale relates back 
to the date of mortgage. Logan v. Stieff, 36 Fla. 
473, 18 South. Rep. 762. 

The complainant having brought his action to en- 
force the mortgage upon default in the payment of 
the debt and showing by his bill the necessity for a 
receiver to preserve the mortgage security while the 
fruit was still upon the trees had a superior right to 
it than the mortgagor or his assigns. 

We also regard the provisions of the Flesch Broth- 
ers’ mortgage not as constituting a chattel mortgage 
of the 1926-1927 crop of fruit but as a contract to 
market the fruit through the mortgagee, and the 
clause under which the mortgagee claims the right 
to the possession of the 1927-1928 crop a mere execu- 
tory agreement to give the mortgagee an option to 
take possession of the crop and if valid would create 
no lien on the crop, but affords only a remedy in dam- 
ages for failure to deliver the fruit. ; 

If the theory of the learned Chancellor were sound, 
as expressed in the opinion and decree rendered by 
him, it would defeat the security of the first mortga- 
gee of the land. It would destroy effectually the value 
of the greater part of producing lands or farm land 
securities. One would scarcely accept as security for 
a.loan a mortgage upon lands, which the owner might 
at any time thereafter encumber by a burden, such as 


this, superior in dignity to the first mortgage. 

We hold that before default in the payment of the 
debt secured by the first mortgage the owner may 
give a chattel mortgage upon the fruit in esse and on 
default in such mortgage the mortgagee may take 
possession under provisions like those contained in the 
so-called chattel mortgage, but that the owner cannot 
create a lien superior to the first mortgage upon the 
land by attempting to mortgage fruit not yet in ex- 
istence and which does not come into existence until 
after default in the first mortgage and proceedings 
to foreclose the same. 

In this view of the case we are of the opinion that 
the Chancellor’s order denying the motion to strike the 
answer was error as also the order granting the peti- 
tion of the defendant to be permitted to take the fruit 
and remove it in payment of the debt due upon the 
second mortgage. 

So the orders are reversed. 

TERRELL, CJ., and BROWN, J., concur. 

WHITFIELD, PJ., and BUFORD, J., concur in the 
opinion and judgment. 

BROWN, J. (Concurring.) 

While concurring in the opinion in this case, I am 
not at all sure that the same conclusion could have 
been reached if complainant’s mortgage had been exe- 
cuted after Section 5741 C. G. L. had gone into effect. 

Opinion filed May 28, 1929. 

An appeal from the Circuit Court for Polk Coun- 
ty, H. C. Petteway, Judge. 

E. C. Wimberly, for Appellant: 

Johnson, Bosarge & Allen, for Appellees. 


ATLANTIC SHELL COMPANY, 
a corporation, 


Petitioner, 
Vv. ORIGINAL CERTIORARI. 
WELDED STEEL PRODUCTS COMPANY, 
Respondent. 


PER CURIAM. 

An action was brought in the Civil Court of Record 
for Duval County to recover damages for the con- 
version of “one barge, 16 Ft. x 30 ft. x 5 ft. deep, con- 
sisting of two (2) steel pontoons, each 5’ — 00” deep, 
8’ — 0” wide and 30’ — 0” long.” 

The following pleas were filed: 

“1. That it is not guilty. 

2. That the said goods were not nor was any 
of them the Plaintiff’s, as alleged. 

3. That the plaintiff was not entitled to the 

. possession of said goods at the time of the alleged 
conversation. 

4. That the plaintiff delivered the goods the 
value of which it is sought to recover in this suit 
to the Dredge “Seminole” ; that the dredge “Semi- 
nole” was engaged in dredging operations near. 


Sanford, Florida, and that the property, the value 
of which it is sought to recover herein, consti- 
tuted a part of her equipment and was necessary 
to her successful operation as a dredge; that the 
said dredge “‘Seminole’”’, her engines, boilers, ma- 
chinery, tackle, apparel and furniture and all of 
her equipment were duly seized under and by 
virtue of a certain writ of attachment issuing out 
of and under the seal of the United States District 
Court for the Southern District of Florida, in a 
certain cause therein pending in Admiralty, 
wherein one Fitts was libellant, and in which 
cause there were various intervening libellants; 
that the said dredge and all of her equipment, in- 
cluding the property, the value of which is sought 
to be recovered herein, were ordered sold at pub- 
lic sale, by the United States District Court, for 
the Southern District of Florida; that due notico 
of such sale was given by the United States Mar- 
shal for the Southern District of Florida, in ac- 
cordance with said order and said property was 
duly sold at public sale by the said United States 
Marshal in front of the United States Court 
House or Post Office Building in the City of 
Jacksonville, Florida, on the date fixed in said 
order, and same was purchased by this defendant 
and this defendant says that by virtue of the said 
sale it acquired an absolute and indefeasible title 
to said property.” 
A motion was made to strike the fourth plea on 
grounds that (1) it is so framed as to hinder, em- 
barrass and delay a fair trial; (2) it “tenders no ma- 
terial issue not admissible under the defendant’s sec- 
ond piea’”’, (3) it is duplicitious. The motion to strike 
the fourth plea was sustained. Issue was joined on 
the other three pleas. A judgment for the plaintiff 
was affirmed by the Circuit Court. A writ of cer- 
tiorari was issued here. There is a motion to quash 
the writ. On certiorari the ultimate judgment is 
either that the judgment complained of be quashed 
because not in accordance with the essential require- 
ments of the law, or that the writ of certiorari be 
quashed. First Nat’l Bank of Gainesville v. Gibbs 
et al., 78 Fla. 118. 82 So. 618; Coe-Mortimer Co. v. 
State of Florida, 81 Fla. 701, 88 So. 475. 


Conceding, but not deciding, that it was error to 
strike the fourth plea on the grounds stated in the 
motion to strike, the evidence that was admissible un- 
der the fourth plea could have been adduced under 
the second plea; and the defendant did offer evidence 
of that nature; but it was excluded as not being 
properly sustained or connected. 


There was testimony for the plaintiff that the 
barge described in the declaration was the property 
of the plaintiff and that it was not a part of the equip- 
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ment of the dredge “Seminole”; and that the property 
had been converted as alleged. 

The defendant offered in evidence a report of the 
United States Marshal, an order of sale and an order 
of confirmation and a bill of sale. The report of the 
United States Marshal stated that the dredge “Semi- 
nole” was attached and seized, that no release bond 
had been filed, that the expense of keeping the dredge 
decreased the amount to be ultimately received by the 
interested parties, and prayed that a decree of sale be 
made. The caption of the Marshal’s report included 
“The American Dredge ‘Seminole’ her tackle, engines, 
furniture, apparel, etc., Respondent.” The order was 
to “‘sell said dredge”. The Marshal reported the sale 
of within named Dredge ‘Seminole’ ”. The Court 
confirmed the sale and ordered the Marshal ‘‘to make 
a bill of sale of said Dredge Seminole, her tackle, en- 
gines, furniture, apparel, etc. The Marshal’s bill of 
sale covered “the dredge ‘Seminole,’ her engines, boil- 
ers, machinery, boats, tackle, apparel, appurtenances 
and furniture.” The Court properly excluded these 
documents as they were not adequate to prove any of 
the pleas that had been filed. 

Neither the order of sale nor the confirmation ex- 
pressly included the barge described in the declara- 
tion, and there was no offer to show that the sale pro- 
ceedings in law or in fact included the barge alleged 
to have been converted. 

As under the second plea the defendant could have 
proven the essential facts to sustain the averments of 
the stricken fourth plea, and as the defendant did of- 
fer evidence that was not properly supported or con- 
nected to show defendant’s right or title to the proper- 
ty alleged to have been converted, there was a failure 
to prove a defense under any one of the pleas on which 
issue was joined or under the stricken fourth plea. 

A judgment for the plaintiff was not contrary to 
the essential requirements of the law. The writ of 
certiorari will be quashed, First Nat’] Bank of Gaines- 
ville v. Gibbs et al, 78 Fla. 118, 82 So. 618; Am. Ry. 
Ex. Co. v. Weatherford, 86 Fla. 626, 98 So. 820; Orme 
v. State, 93 Fla. 519, 112 So. 297. 

It is so ordered. 

WHITFIELD, PJ., and STRUM and BUFORD, 
JJ., concur. 

TERRELL, CJ., and ELLIS and BROWN, JJ.. 
concur in the opinion and judgment. 

Opinion filed June 13, 1929. 

A writ of certiorari to the Circuit Court for Duval 
County, Daniel A. Simmons, Judge. 

Martin H. Long and Fred M. Valz, for a 

Baker, Baker & Rutherford and Martin Sack, for 
Respondents. 


THE STATE OF FLORIDA ex rel 
WESTRIDGE CORPORATION, 
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Relator. 
Vv. ORIGINAL APPLICATION 
Cc. E. CHILLINGWORTH, FOR MANDAMUS. 
Circuit Judge, : 
Respondent. 
WHITFIELD, J. 

A petition in mandamus makes it appear that in 
garnishment proceedings in the Circuit Court, notice 
to the defendant was published under Sections 3423, 
3453, Rev. Gen. Stats. 1920, Sections 5276, 5306 
Comp. Gen. Laws 1927, once a week from September 
20, to November 22, 1927, the return day being the 
rule day succeeding the last publication, i. e. Decem- 
ber 5, 1927. The Circuit Judge declined to enter a de- 
fault or a judgment in the cause, on the ground that 
the time elapsing between the date of the issuance of 
the notice of institution of suit and the return day is 
greater than that prescribed in Chapter 11364, Acts 
Extraordinary Session 1925, Section 4896 Compiled 
General Laws 1927, which is “not less than twenty- 
eight days nor more than sixty days from the date of 
the making of the order’. The plaintiff insists that 
the cited sections of the general laws are applicable 
and have been complied with, and that Chapter 11364 
Acts 1925 is not applicable and is unconstitutional be- 
cause its title violates section 16 of Article III of the 
Constitution by expressing a plurality of subjects. 

The title to Chapter 11364 Acts of 1925, expresses 
the single general subject of the essentials and the 
publication of notices to appear in litigated cases in 
stated courts where constructive service of notice by 
publication is provided for; and provisions relating to 
such general subject and matters properly connected 
therewith, such as appear in the Chapter, may be en- 
acted under such title. 

Both Statutes appear in the Compiled General 
Laws 1927, as Section 4896 and Sections 5276 and 
5306. The Compilers of the General Laws under 
Chapter 12039 Acts of 1927, had no authority to omit 
or to change the words of sections 3423, 3453 Rev. 
Gen. Stats. 1920, Section 5276, 5306 Comp. Gen. Laws 
1927, upon the theory that by implication such sec- 
tions were repealed or superseded in whole or in part 
by Chapter 11364 Acts of 1925, section 4896 Comp. 
Gen. Laws 1927. 

As the appearance day stated in the notice to the 
defendant in garnishment as published, was more 
than the maximum of sixty days fixed in Chapter 
11364, Section 4896 Comp. Gen. Laws 1927, which 
statute is applicable to garnishment proceedings in 
the Circuit Court, the Circuit Judge properly declined 
to enter a default or a judgment in the garnishment. 
proceedings. 

As to whether mandamus is the proper remedy see 
State ex rel Burbridge v. Call 41 Fla. 450, 26 So. 1016; 
State ex rel v. King, 32 Fla. 416, 13 So. 891; State 


ex rel v. Atkinson filed this term, 93 Fla. 366, 112 
So. 64. 

The petition for an alternative writ of mandamus 
to require the Circuit Judge to enter a default and 
final judgment upon the publication of notice as 
shown is denied. 

TERRELL, CJ., and ELLIS, STRUM. BROWN 
and BUFORD, JJ., concur. 

Opinion filed June 13, 1929. 

An application for a writ of mandamus. 

Joel W. Massie, for Petitioner. 


O. P. WOODCOCK, 
Plaintiff in Error, 
v. DUVAL COUNTY. 
JOHN WILCOX, 
Defendant in Error. 
BROWN, J. 

The declaration in this case, or so much of it as 
is necessary for consideration here, reads as follows: | 

“Plaintiff, John Wilcox, sues O. P. Woodcock 
for that heretofore, on towit: the 17th day of 
February, 1924, defendant O. P. Woodcock was 
engaged in the erection and construction of a cer- 
tain building in the City of Jacksonville, County 
of Duval, and State of Florida, known as the 
Duval County Tubercular Hospital, alias Duval 
County Tuberculosis Hospital, and the plaintiff 
was in the employ of the Gilmore-Empie Com- 
pany, a corporation who had contracted independ- 
ently to install the plumbing and heating ap- 
paratus in said building, and while engaged in 
drilling a hole in the floor of said building the 
plaintiff was struck on the head, with great force 
and violence, by a timber which the defendant’s 
agent and servant had carelessly and negligently 
loosened from the ceiling, by reason whereof 
plaintiff was then and there wounded,” etc. 

The defendant Woodcock demurred to the declara- 
tion upon the following grounds: 

1. The declaration is vague, indefinite and 
uncertain in its allegations. 

2. It does not appear that Defendant owed 
Plaintiff any duty, except to refrain from wil- 
fully and intentionally injuring him. 

3. It does not appear that Plaintiff had any 
legal right to be upon said premises. 

4. It does not appear that Defendant violat- 
ed any legal duty he owed to the Plaintiff. 

5. No sufficient facts are alleged to show any 
liability on the part of the Defendant, for the 
alleged injury to the Plaintiff. 

The demurrer was overruled. Defendant filed 
pleas of the general issue and of contributory negli- 
gence. There was verdict and judgment for plaintiff, 
and defendant took writ of error. 


: 
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It will be observed that it appears from the dec- 
laration that plaintiff was in the employ of the com- 
pany who had contracted independently to install the 
plumbing and heating apparatus in the building which 
the defendant was constructing, and that at the time 
he was injured the plaintiff was engaged in drilling a 
hole in the floor of said building, but there is no al- 
legation that he was doing this in pursuance of his 
employment, or in the course of his duty under such 
employment, or that it was necessary to drill such 
hole in order to attain the objects or do the work 
which he had thus been employed to do, or any other 
allegation which would show, prima facie at least, that 
the plaintiff was rightfully in the place where he was 
when struck by the timber alleged to have been neg- 
ligently loosened by the servant of the defendant. It 
is obvious that such an allegation has a vital bearing 
upon the question of whether the defendant’s servant 
owed the plaintiff any duty to refrain from negli- 
gence in his work of loosening the timber, which, so 
far as the declaration shows, was a legitimate and 
proper part of the work going on in the construction 
of the building. 

The general rule is well settled that in his declara- 

tion the plaintiff should state succinctly and with cer- 
tainty every fact which is prima facie essential to his 
cause of action. He is not required to anticipate pos- 
sible defenses, or to allege evidentiary matter, but he 
should at least set out briefly the ultimate facts which 
form the basis of his right of action. No absolutely 
essential allegation of this nature can as a general 
rule be imported into the declaration by mere infer- 
ence or intendment, the rule being that a pleading will 
generally be construed most strongly against the 
pleader. Shipman’s Common Law Pleading, 203; 
Andrews’ Stephens Pldg., 107-108; Chitty on Plead- 
ing, 16th ed., 236, 303-307; cases cited on page 771, 
2 Fla., Digest, including Kirton v. A. C. L. R. R. Co. 
57 Fla. 79, 49 So. 1024. 
As to the particular acts or omissions, constitut- 
ing a violation of the duty raised by law under the 
facts and circumstances set forth in the declaration, 
the very liberal rule long since adopted by this court 
in personal injury cases is that it will be deemed suf- 
ficient to merely allege the particular act or omission 
causing the injury, coupled with an averment that it 
was negligently done or omitted. German-American 
Lumber Co. v. Brock, 53 Fla. 577, 46 So., 740. 

But the rule is equally well settled that a declara- 
tion in an action for damages resulting from negli- 
gence should set forth the ultimate facts showing the 
relation between the parties out of which the duty to 
avoid negligence arises under the law. These facts 
should be so stated that the duty may appear plainly 
from them as alleged. Coombs v. Rice, 64 Fla., 202, 
59 So., 958; Co-operative Sanitary Baking Co. v. 


Shields, 71 Fla., 110, 70 So., 984; Ingram-Dekle Lum- 
ber Co. v. Geiger, 71 Fla., 390, 71 So., 552, Ann. Cas. 
1918 A. 971; Warfield v. Hepburn, 62 Fla., 409, 57 
So., 618; 20 R. C. L., 10; Christopher C. V. Russell, 
63 Fla., 191, 58 So., 45, Ann. Cas. 1913 C, 564; Cran- 
dall’s Fla. Com. Prac., section 109; Carson’s Fla. 
Common Law Plead., 113. 

In the case of Lookout Mountain Inn Co. v. Lea, 
144 Ala., 169, 39 So., 1017, cited by defendant in error 
on the question of legal liability on the facts shown 
by the evidence in this case, the declaration alleged 
that the plaintiff’s intestate was “rightfully” at work 
in defendant’s mine, assisting defendant’s contractor 
in the work of mining, when struck by tram cars neg- 
ligently allowed to run against him by defendant’s 
servants. The principles of substantive law set forth 
in the opinion in the cited case show the materiality 
of the allegation which was omitted from the declara- 
tion in this case, as shown by the following quotation 
from the opinion of the Alabama Court: 

“Independently of contract one person must 
answer for the consequences of his negligence to 
another, wherever these two conditions are sat- 
isfied: (1) The circumstances must be such as to 
justify the inference that the second person had 
a legal right, derived from the first person or 
from some extrinsic paramount authority, to oc- 
cupy the place where those events occurred which 
are relied upon as constituting his cause of ac- 
tion. (2) It must be apparent to the first person, 
considered as a man of ordinary powers of ob- 
servation, that the position likely to be assumed 
by the second person in the exercise of the right 
so acquired, with regard to the first person him- 
self, or some physical agency, organic or inor- 
ganic, which was under his control at the time it 
was brought into the condition in which it was 
at the time the accident happened, are such that 
the second person will be likely to suffer injury 
if the first person does not take the precautions 
to prevent that injury which would suggest them- 
selves to a prudent man as being appropriate for 
that purpose.” 

We do not think the declaration either directly, or 
by way of facts or circumstances which would justify 
the inference, sufficiently alleges that the plaintiff 
had “a legal right to occupy the place where those 
events occurred which are relied upon as constituting 
his cause of action.” 

The demurrer to the declaration should, therefore, 
have been sustained. 

The importance in this case of the question we 
have been discussing is shown by the evidence in the 
case and the charge of the court. Defendant by his 
evidence sought to show that the plaintiff had been 
warned not to work in that portion of the corridor 
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where defendant’s servants were employed in loosen- 
ing and taking down the boards and timbers, which 
had been used in forming and supporting the concrete 
floor overhead, until that work was completed. Plain- 
tiff denied this, at least in part. The learned trial 
judge in charging the jury said: 

“Now gentlemen, under the circumstances 
stated in the declaration, the defendant Wood- 
cock was bound to use due care to protect those 
who by their callings were bound to be within the 
building under construction.” 

The language of this instruction was a bit too 
broad. This duty on the part of the defendant to use 
care for the protection of others depended largely 
upon what part of the building they were in and 
whether they had any business to be in that particular 
part of the building at the time. The defendant had 
as much right to construct the building as plaintiff’s 
employer had to put in the plumbing and heating fix- 
tures and apparatus. It may be, as the evidence indi- 
cates, that defendant, as a part of his construction 
work, had begun the necessary work of taking down 
the concrete forms in this corridor before plaintiff 
began his work of drilling holes in the floor. If so, 
plaintiff had no right to require defendant to stop 
taking down the forms before that work was finished 
so that plaintiff could drill holes in the floor. And 
plaintiff did not attempt to assert any such right. He 
did, however, begin drilling a hole in the floor of the 
corridor just before the last one or two concrete forms 
were loosened. If, as defendant’s evidence tended to 
show, plaintiff was warned not to do this, but did so 
anyway, in spite of such warning, and if in so doing 
he needlessly subjected himself to a danger which was 
obvious and which by the exercise of reasonable care 
he could have avoided, plaintiff would have been 
guilty of such contributory negligence as would bar 
a recovery. German-American Lumber Co. v. Han- 
‘nah, 60 Fla., 70, 53 So., 516. Whether plaintiff was 
warned, and whether the danger was obvious, were 
questions for the jury under the evidence. Plaintiff 
was not an employee of the defendant and of course 
the doctrine that it is the duty of the master to pro- 
vide his servant with a safe place in which to work 


did not apply. While there was some conflict in the 


evidence as to whether plaintiff was warned, this was 
one of the issues of fact for the jury to determine, 
and this had a bearing on whether or not the plaintiff 
was rightfully at the particular place within the build- 
ing which he occupied when struck and injured, as 
well as upon the question of contributory negligence. 
We think therefore, as applied to the facts of this 
case, that the quoted portion of the court’s charge, 
which was not qualified elsewhere in the charge, was 
erroneous. 


What has been above said is not in conflict with 


the general legal proposition contended for by defend- 
ant in error to the effect that where two or more in- 
dependent contractors are working in or about a 
building, and any one of them is doing work in pur- 
suance of his contract or employment which he knows 
or should know to be dangerous to the employees of 
other contractors lawfully engaged in other work in or 
about said building and which they are under obliga- 
tions to perform, the contractor engaged in such dan- 
gerous work, and his employees, should use care to 
perform such dangerous work in such a manner as 
not to endanger the lives or persons of the employees 
of such other contractors so lawfully engaged in such 
other work. See Thruesell v. Handyside (1888) L. R. 
20 Q. B. Div., 359; Lynch v. Ley & Co. 197 N. T. Supp. 
360; Note, 38 A. L. R., 471. 

It is contended by plaintiff in error that the 
declaration was demurrable because it did not show 
with whom the plaintiff’s employer, Gilmore-Empie 
Co., had contracted; whether with the owner, or the 
defendant, Woodcock. The allegation was that de- 
fendant was engaged in the construction of a certain 
building and that the Gilmore-Empie Company “had 
contracted independently” to install the plumbing and 
heating fixtures in such building. The allegation 
might well have been more specific in this respect, 
but we think the fair, reasonable and necessary in- 
ference and meaning which the language used affords 
is that the Gilmore-Empie Company had either con- 
tracted directly with the owners, or that such Com- 
pany had contracted with some paramount authority 
“independently” of the defendant, and hence was not 
a sub-contractor under Woodcock. This allegation, 
however, concerns a matter of some importance and 
it would have been better pleading to have made it 
more definite. If plaintiff’s employer had been work- 
ing as a sub-contractor under the defendant, Wood- 
cock, somewhat different rules as to liability might 
be applicable. See note, 38 A. L. R., 461, 471. But as 
above stated, we think the fair and natural construc- 
tion of the language used by the pleader is that the 
Gilmore-Empie Company contracted with the owner 
or some other dominant authority and entirely inde- 
pendently of Woodcock, which was sufficient to show 
the right of plaintiff’s employer to have his men enter 
the building and do such work as was necessary to in- 
stall the heating and plumbing fixtures. It is there- 
fore hardly necessary to invoke the rule that while an 
ambiguous pleading when tested by demurrer should 
be construed most strongly against the pleader, after 
judgment, in a certain class of cases, all reasonable 
intendments will be indulged to support such a plead- 
ing and judgment thereon. G. F. and A. Ry. Co., v. 
Andrews, 61 Fla., 246, 54 So., 461. But this rule, as 
we have seen, does not go so far as to authorize the 
appellate court, by mere conjectural implication, to 
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import into a declaration an allegation of an essential 
element of the cause of action which is omitted there- 
from and the declaration demurred to on that ground 
in the trial court. In the cited case of G. F. and A. 
Ry. Co. v. Andrews, the declaration did not appear to 
have been tested in the court below by demurrer or 
appropriate motion, and the only contention in the 
appellate court was that the judgment was void for 
want of jurisdiction. The rule as to all reasonable 
intendments being indulged to support the pleading 
and judgment was clearly applicable to such a case. 

Because of the errors pointed out, the judgment 
must be reversed and the cause remanded. 

Reversed and remanded. 

TERRELL, CJ., and ELLIS, J., concur. 

WHITFIELD, PJ., and BUFORD, J., concur in the 
opinion and judgment. 

Opinion filed June 13, 1929. 

A writ of error to the Circuit Court for Duval 
County, DeWitt T. Gray, Judge. 

Giles J. Patterson, for Plaintiff in Error; 


Ralph K. Roberts and George C. Bedell, for De- 
fendant in Error. 


E. A. WADDELL, 
Petitioner, 
Vv. Application for Writ of 
E. C. McALLISTER, Certiorari. 
a feme sole, 
Respondent. 
WHITFIELD, J. 

On a writ of error from the Circuit Court to the 
Civil Court of record for Dade County the Circuit 
Court reversed the judgment and ordered the cause 
be “remanded for a new trial.” An application is 
made for a writ of certiorari to have the record cer- 
tified to this Court with a view to “quashing the 
judgment of the Circuit Court and affirming the 
judgment of the Civil Court of Record.” 

“Certiorari is a common law writ which issues 
in the sound judicial discretion of the court to an 
inferior court, not to take the place of a writ of 
error or an appeal, but to cause the entire record 
of the inferior court to be brought up by certified 
copy for inspection, in order that the superior 
court may determine from the face of the record 
whether the inferior court has exceeded its juris- 
diction, or has not proceeded according to the es- 
sential requirements of the law, in cases where no 
direct appellate proceedings are provided by law.” 
Malone v. City of Quincy, 66 Fla. 52, 62 So. 922. 

“In this State the writ of certiorari is used 
to quash illegal judgments, not to assume and 
complete the adjudication of a cause. Ordinarily 
the writ of certiorari may not be used to quash a 
judgment of. an inferior court unless such judg- 
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ment is a final adjudication of the cause. 11 C.J. 
126; 6 Cyc. 755. See also 3 C.J. 585. In all the 
cases in this State where the writ of certiorari 
has been used to quash a judgment of a lower 
court, they have been in cases where the judg- 
ment of a trial court has been affirmed by the 
Circuit Court in appellate proceedings, in which 
cases the Circuit Court had final appellate juris- 
diction.” First Nat’] Bank of Gainesville v. Gibbs 
et al., 78 Fla. 123, 82 So. 618; Holmberg et al, v. 
Toomer, 78 Fla. 116, 82 So. 620. 

It seems that at common law a writ of certiorari 
could be awarded to review special and summary pro- 
ceedings whether final or not where direct appellate 
proceedings are not available or not effectual to pre- 
vent a miscarriage of justice. See 11 C. J. 126; 4 Enc. 
Pl. & Pr. p. 41 et seq. The writ of certiorari may be 
issued in proper cases under exceptional circum- 
stances in the discretion of the Court. See Spafford 
et al, v. Brevard County, Florida. 92 Fla. 617, 110 So. 
451; Kroier v. Kroier, 95 Fla. 865, 116 So. 652. But 
the proceeding here sought to be quashed is not spe- 
cial or summary; and there are no special circum- 
stances justifying the issue of a writ of certiorari. 
The action is for damages for the loss of a boat. In 
such a case certiorari may not be issued except after 
a final adjudication of the cause; and ordinarily a 
judgment of reversal for a new trial is not in terms 
or effect a final judgment. Haseltine v. Central 
Bank, 183 U. S. 130, 22 Sup. 49, 46 L. Ed. 117, and 
authorities cited. See Bruce v. Tobin, 245 U. S. 18, 
38 Sup. 7, 62 L. Ed. 123; Chicago and N. W. Ry. Co. 
v. Junod, 146 U. S. 354, 13 Sup. 281, 36 L. Ed. 1002 
Hamilton v. Wolf, 240 U. S. 251, 258. In A. C. L. 
R. R. Co. v. Florida Fine Fruit Co., 93 Fla. 161, 112 
So. 66, and Southern Utilities Co. v. Palatka, 268 
U. 8S. 232, 45 Sup. 488, 69 L. Ed. 930 and other like 
cases certiorari was issued to the affirmance of a 
judgment or decree. Even if the opinion of the Cir- 
cuit Judge be regarded as a part of the judgment of 
the Circuit Court reversing the judgment of the Civil 
Court of record and remanding the cause for a new 
trial, neither the opinion nor the judgment in terms 
or in effect directs the final adjudication or disposi- 
tion to be made of the cause, leaving nothing to be 
done by the civil court of record except to enter a 
judgment, as in cases like Gulf Refining Co. v. U. S. 
269 U. S. 125, 46 Sup. 52, 70 L. Ed. 195; Moore v. 
N. Y. Cotton Exchange, 270 U. S. 593, 603, 46 Sup. 
367, 70 L. Ed. 750; Robert Moody and Son v. Century 
Savings Bank, 239 U. S. 374, 376, 36 Sup. 111, 60 L. 
Ed. 336; C. & P. Tel. Co. v. Manning, 186 U. S. 238, 
22 Sup. 881, 46 L. Ed. 1144. 

Certiorari denied. 

TERRELL, C.J., and ELLIS, STRUM, BROWN 
and BUFORD, JJ., concur. 
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Opinion filed May 31, 1929. 

An application for a writ of certiorari. 
Twyman & McCarthy, for Petitioner: 
W. F. Parker, for Respondent. 


CORA STOKES, as guardian 
of G. L. STOKES, insane, 


Appellant, 
v. POLK COUNTY. 
WALTER J. WHIDDEN, . 
Appellee. 


WHITFIELD, P.J. 

In proceedings brought by the guardian of an in- 
sane person to enforce the payment of a purchase 
money mortgage, it appears that the insane person 
acquired and with his family lived on the locus in quo 
as his homestead. Subsequently he was adjudged in- 
sane and committed to the State Hospital for the in- 
sane. His wife was appointed his guardian and as 
such guardian undertook to sell and convey the home- 
stead property, taking a purchase money mortgage 
which she sought to foreclose. By answer averring 
failure of consideration the homestead character of 
the property is shown and the ineffectiveness of the 
sale and conveyance are averred. The court as on 
cross bill decreed that the deed of conveyance and the 
purchase money notes and mortgage be cancelled and 
surrendered and that the guardian repay with inter- 
est the part of the purchase money received by her. 
The guardian appealed and claims that she has proper- 
ly and legally conveyed title to the homestead. 

The homestead having been acquired by the hus- 
band and occupied as a home by him and his family, 
the mere facts that the husband was afterward ad- 
judged to be insane and was committed to and re- 
mains in a State institution and the wife was ap- 
pointed as his guardian, did not authorize the guardian 
to convey the title to the homestead real estate which 
under the constitution “shall not be alienable without 
the joint consent of husband and wife, when that re- 
lation exists”, and which alienation must be “‘by deed 
or mortgage duly executed by * husband and wife, if 
such relation exists.” Sections 1, 4, Article X Con- 
stitution. 

Whether under such circumstances a court of 
equity may in appropriate proceedings authorize a 
guardian or other person to act for the insane hus- 
band and join with the wife in making a conveyance 
that would pass the title to the homestead, need not 


be considered here as no such case is presented by the 
record. 


Affirmed. 

STRUM and BUFORD, JJ., concur. 

TERRELL, C.J., and ELLIS, J., concur in the 
Opinion and Judgment. 

BROWN, J., dissents. 


Opinion filed May 31, 1929. 

An appeal from the Circuit Court for Polk Coun- 
ty, H. C. Petteway, Judge. 

Lennard O. Boynton, for Appellant; 

Lee J. Clyatt for Appellee. 


JAMES A. WELCH, 

Complainant, 

Vv. 

VALLA T. LASH and W. T. LASH; 
JOHN H. PORTER; EDGAR L. JONES; 
DR. J. M. NIXON; J. E. SMITH 
and DAISY SMITH, 

Defendants, 
and VALLA T. LASH and W. T. LASH; 
JOHN H. PORTER; EDGAR L. JONES; 
DR. J. M. NIXON: J. E. SMITH and 
DAISY SMITH, 


Complainants 
In Cross-Bill 
BAY COUNTY. 
JAMES A. WELCH and J. M. CALHOUN, 
Defendants 


In Cross-Bill. 
PER CURIAM. 

In December 1923, H. S. Welch of Bay County, 
Florida, died leaving a last will and testament in 
which he bequeathed all his property real and per- 
sonal to Valla T. Lash, one of the appellees here. In 
January 1926, James A. Welch of Bay County, Fior- 
ida, a reputed son of the testator, filed his bill to set 
aside the said will of H. S. Welch upon the ground of 
undue-influence, mental incapacity, that the said will 
was a forgery and that at the time of the execution 
thereof said James A. Welch was the only surviving 
heir of H. S. Welch. 

On final hearing the chancellor dismissed the bill 
of complaint and taxed the costs against the com- 
plainant. Appeal is taken from the final decree. 

The questions raised in this case were fully dis- 
cussed in Hamilton v. Morgan, 93 Fla. 311, 112 So. 
Rep. 80. To discuss them again at this time would 
serve no useful purpose. The record covers fourteen 
hundred pages and has at the expenditure of great 


labor been examined carefully though most of it is - 


irrelevant and immaterial to the issues presented. 
The finding of the chancellor is amply supported by 
record and is affirmed on authority of Hamilton v. 
Morgan, supra. 

Affirmed. 

TERRELL, C.J., and ELLIS and BROWN, JJ., 
concur. 

WHITFIELD, P.J., and BUFORD, J., concur in 
the opinion and judgment. 

Opinion filed May 31, 1929. 
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An appeal from the Circuit Court for Bay County, 
Amos Lewis, Judge. 

J. M. Calhoun and W. W. Flournoy, for Appellant; 

J. M. Sapp, for Appellee. 


CARL P. WHITNEY. 


Appellant, 
V. PALM BEACH COUNTY. 
LILLIAN WHITNEY, 
Appellee. 


ELLIS, J. 


Carl P. Whitney brought suit for divorce against 
Lillian Whitney, his wife, on the ground of desertion. 
The allegations of the bill were sufficient under the 
divorce laws of this State, but the evidence was scarce- 
ly sufficient to support the Chancellor’s finding that 
the wife had deserted her husband and such desertion 
was wilful, obstinate and continued for one year. 

The parties were married in New York during the 
year 1921, and lived there until about November, 1922, 
when the complainant because of business conditions 
moved to West Palm Beach, Florida, where he has re- 
sided ever since. A child was born to them in August, 
1922. In June, 1924, the wife came to Florida with 
her husband who had gone to New York on business. 
They brought the child with them. The child became 
ill and the mother returned with it to New York 
about July 4, 1924. She then returned with the child 
to her husband at West Palm Beach in September, 
1924. In November of that year she again went to 
New York with the child and during the latter part 
of January, 1925, came back to Florida. This time 
she left the child with her parents in New York. 

The husband and wife lived together at the New 
Bennett Hotel until April. The wife’s return to 
Florida in January, 1925, seemed to be in opposition 
to her husband’s wishes. In April, 1925, Whitney 
left the hotel and went to live in a small house, which 
the defendant referred to as an old shack, dirty, 
filthy, and infested with bugs and rats. Whitney paid 
his wife’s hotel bills and allowed her some money be- 
sides, in all amounting to about twenty-five dollars 
per week. 

At the end of June, 1925, Whitney sold the house, 
which he had purchased largely with money furnished 
by his wife. and realized $3,300.00 cash of which he 
retained $1,300, which was about $1,000 more than 
he had invested in it. The remaining $2,000 he de- 
livered to his wife and she left again for New York 
on the 8th of July, 1925, according to the bill of com- 
plaint and the evidence. With $1,000 of the money 
she repaid her father, from whom she had borrowed 


money for her husband’s benefit, and with the re- 


maining sum of $1,000 she paid her fare to New 
York, her expenses during the birth of her second 
child, which occurred November 19, 1925, about four 


months after she left West Palm Beach the last time 
for New York. Her husband said he did not know 
that she was enceinte although she was in West Palm 
Beach with him from January, 1925. 

The bill of complaint was filed August 4, 1926, one 
year and sixteen days after the defendant left for her 
home in New York. During that time the husband 
contributed nothing to her support or the support of 
his children, had no communication with his wife, 
manifested no interest in his children, professed to 
know nothing about the state of her health or her 
pregnancy and seemed to consider himself absolved 
from his marital obligations because he gave $2,000 
part of the proceeds of the sale of the house which 
was purchased with $200 of his own money and $800 
advanced by her father. The plaintiff seemed to con- 
sider that he had purchased the indulgence he appar- 
ently desired by accepting her receipt for the two 
thousand dollar payment which he swore was to be in 
lieu of alimony and support of herself and one child 
of whose existence he knew and of another whose life 
he was presumed to know about. , 

The Chancellor decreed that the marriage bonds 
should be dissolved and that the complainant pay to 
the defendant $150 attorney’s fees and the further 
sum of fifty dollars per month for her support and 
maintenance of the two children. From this decree 
the complainant appealed. 

Section 4637 Comp. Gen. Laws 1927 provides that 
it shall be the duty of this Court on appeal to examine 
the record and to reverse or affirm the judgment, 
sentence or decree of the court below or to give such 
judgment, sentence or decree as the court below ought 
to have given or as it may appear according to law. 

The suit was one for divorce. The defendant ap- 
peared and answered, thereby submitting herself per- 
sonally to the jurisdiction of the court. The answer 
denies that she deserted her husband; avers that she 
left at the request of her husband; that he was sus- 
picious of her without cause, accused her unjustly of 
unbecoming conduct, was jealous, over-bearing and 
brutal in his treatment of her and that she is “broken 
in health, unable to work and is destitute and without 
means or any one to provide her maintenance and 
money with which to defend this suit or to provide for 
herself and infant children.” 

The court had complete jurisdiction of the cause 
and the decree rendered was within the power of the 
court. The court having jurisdiction of the parties 
and subject matter in a suit for divorce may adjudi- 
cate every right appertaining to either party involved 
in the suit. See Malone v. Meres, 91 Fla. 709, 109 


South. Rep. 677. 

Where the jurisdiction of the court over the cause 
and the parties appears mere questions of technical 
procedure should not control to impede the proper dis- 
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position of the cause. Terwilliger v. Ballard, 64 Fla. 
158, 59 South. Rep. 244; Sec. 4993 Comp. Gen. Laws 
1927. 

So much of the decree as dissolves the bonds of 
matrimony existing between the parties is reversed. 
The remainder of the decree is affirmed. 

TERRELL, CJ., and BUFORD, J., concur. 

WHITFIELD and BROWN, JJ., dissent. 

Opinion filed May 28, 1929. 

An appeal from the Circuit Court for Palm Beach 
County, C. E. Chillingworth, Judge. 

Abbott & Gaulden and W. H. Mizell, for Appellant; 

Joseph 8. White. for Appellee. 


THE STATE OF FLORIDA ex rel. 
TRUSTEES REALTY COMPANY, 


Relator, 
a DADE COUNTY. 
H. F. ATKINSON. Circuit Judge, 
Respondent. 


WHITFIELD, J. 

An alternative writ of mandamus issued by this 
Court alleges that in an application for process in a 
chancery cause an affidavit states that the residence 
or residences of the defendants “are unknown to the 
complainant and to affiant’, the respondent Circuit 
Judge “refused to make” an order for the publication 
of notice for defendants to appear in the cause. The 
writ commanded the Circuit Judge “to enter the afore- 
said order of publication” or show cause etc. 

A motion to quash contains grounds that the affi- 
davit does not comply with the statute and is insuffi- 
cient in that affiant fails to state whether said de- 
fendants are residents of a state or county other than 
the State of Florida, nor does affiant state in said 
affidavit that said defendants are residents of the 
State of Florida’. Not waiving the motion to quash 
the respondent avers that the order for publication of 
notice would have been made had the affidavit com- 
plied with the requirements of section 4895 Compiled 
General Laws 1927, section 3111 Revised General 
Statutes 1920. 

The legal sufficiency of an affidavit made in an 
application from an order for the publication of no- 
tice to the defendant to appear in a chancery suit, 
which affidavit states “that the places of residence of” 
the defendants “are unknown”, without other aver- 
ments as to the residence of the defendants, is con- 
sidered and determined in the opinion of the Court 
prepared by Mr. Justice Strum in the case of Artin 
Balian et al v. The Wekiwa Ranch, filed May 29, 1929. 
See also Blake v. Zittrouer, 1 Fed. (2d) 496; Broward 
Estates v. Hon. C. E. Chillingworth, et al., 93 Fla. 
366, 112 So. 64. 

The alternative writ should be quashed because 
the discretionary writ of mandamus is not the proper 
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remedy, where, as here, the act commanded to be done 
concerns not a ministerial act of issuing process in- 
volving no discretion, but the act involves to a certain 
extent judicial discretion of a Circuit Judge, see Mc- 
Daniel v. McElvy, 108 So. 820, 91 Fla. 770, and the 
relator has a remedy by appeal from the interlocu- 
tory order in chancery denying an application for an 
order for publication of notice to appear in a cause, 
when the action of the Judge complained of is not a 
refusal to entertain or to exercise jurisdiction but a 
denial of the order asked for after jurisdiction has 
been exercised by considering the application on its 
merits and refusing to make the order. See State v. 
Helen S. Burbridge, 41 Fla. 450, 26 So. 1016; State 
v. Wolfe, 58 Fla. 523, 50 So. 511; Welch v. State ex rel 
Johnson, 85 Fla. 264, 95 So. 751; State ex rel v. 
Chillingworth, Judge, filed this term. Tibbetts v. Ol- 
son, 91 Fla. 824, 108 So. 679, an appeal from an order 
denying an order of publication. 

In Broward Estates Corporation v. Chillingworth, 
Judge, 93 Fla. 366, 112 So. 64, a writ of mandamus 
was denied, though the action of the Circuit Judge in 
refusing an order for the publication of notice to de- 
fendants to appear in a chancery cause, was consid- 
ered and approved. State ex rel Matheson v. King, 
32 Fla. 416, 13 So. 891. 

The alternative writ should be quashed as not be- 
ing the proper remedy as appears on a consideration 
of the entire record. 

TERRELL, CJ., and BROWN, J., concur. 


ELLIS and BUFORD, JJ., concur in the conclu- 
sion. 


ELLIS, J. 

An alternative writ of mandamus was issued by 
this Court commanding Hon. H. F. Atkinson, judge 
of the Eleventh Judicial Circuit of Florida, to ‘‘enter 
an order of publication” in a cause instituted in the 
Circuit Court for Dade County Trustees Realty Com- 
pany, a Florida Corporation, against Howard H. Gil- 
bert and others, or that the respondent appear and 
show cause why he refuses to do so. 

The writ alleges that the Trustees Realty Com- 
pany exhibited its bill in the Circuit Court for Dade 
County against Gilbert, his wife and others for an 
“accounting and for foreclosure of mortgage against 
certain real estate” in Dade County. The mortgage 
was executed by Gilbert and his wife to South Florida 
Mortgage Company and by it assigned to Trustees 
Realty Company. 

It is alleged that the relator filed its affidavit in 
the office of the Clerk of the Court and presented an 
“order of publication” to Judge Atkinson and re- 
quested him “to make an order against said defend- 
ants”, Gilbert and wife. but the Judge refused to 
“make said order”. 


The relator sought to obtain an order for the sub- 
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stituted service or service by publication for which 
provision is made by Section 3111 Revised General 
Statutes 1920, Section 4895 Comp. Gen. Laws 1927. 
The affidavit which was filed in the Clerk’s office 
is in the following words: 

In the Circuit Court of the 
Eleventh Judicial Circuit of 
Florida in and for Dade County 
in Chancery. No. 26476-B. 
“Trustees Realty Company, a 

corporation organized under 

the laws of the State of 


Florida, 
Complainant, 
Vv. Affidavit for Publication 
Howard H. Gilbert, et al.. 
Defendants. 


ss 
State of Florida \ 
County of Dade f 

Before me, the undersigned authority, per- 
sonally appeared H. R. Bash, who, being first 
duly sworn upon his oath, says that he is Secre- 
tary of the Complainant corporation; and for 
and on behalf of said corporation, says that the 
residence or residences of said defendants, HOW- 
ARD H. GILBERT and HARRIET Z. GILBERT, 
his wife, are unknown to the Complainant and 
to this Affiant; that there is no person in the 
State of Florida, the service of a subpoena upon 
whom would bind such defendants; that it is the 
belief of this Affiant that said Defendants are 
each over the age of twenty-one (21) years. 

FURTHER THIS AFFIANT SAYETH NOT. 

H. R. BASH, 
Affiant. 
Subscribed and sworn to 
before me this 27 day 
of March, A. D. 1929. 
SALLIE LEE VAN ARSDALL, 
Notary Public, State of Florida, 
at Large. 
(Notary Public Seal) 
My commission expires: 5/16/32.” 
Section 3111 Revised General Statutes is as fol- 
lows: 

“Whenever the complainant, his agent or at- 
torney, shall state in a sworn bill or affidavit, 
duly filed, the belief of the affiant that the de- 
fendant is a resident of a State or country other 
than this State, specifying as particularly as may 
be known to affiant such residence, or that his 
residence or that his residence is unknown, or 
that, if a resident, he has been absent more than 
sixty days next preceding the application for the 
order of publication, and that there is no person 
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in the State the service of a subpoena upon whom 
would bind such defendant, or that he conceals 
himself so that the process cannot be served 
upon him, and further states the belief of the af- 
fiant as to the age of the defendant being over or 
under 21 years, or that his age is unknown, the 
judge or clerk of the court in which such bill 
shall have been filed shall make an order against 
the defendant requiring him to appear to the 
bill upon a day to be.fixed by the order, not less 
than thirty nor more than fifty days from the 
time of the making of the order, if he be stated 
therein to be a resident of the United States, and 
not less than fifty nor more than eighty days if 
he be stated to be a non-resident of the United 
States, or if his residence be stated as unknown. 
For the purpose of this action, the insular pos- 
sessions of the United States shall be regarded as 
foreign countries.” 

It appears from the affidavit that the complainant 
is a corporation; that the affidavit was not made by 
the complainant, its agent or its attorney, but it is 
made by one describing himself as “Secretary of the 
Complainant Corporation” and swears “for and on 
behalf” of the corporation. No seal of the corpration 
is affixed to the affidavit and as to the places of resi- 
dence of Gilbert and his wife it contains the bald 
statement in the words of the statute that the “resi- 
dence or residences of said defendants”, naming them, 
“are unknown” to which are added the words “to the 
complainant and this affiant’. 

The further statement is made, in the exact words 
of the statute, “that there is no person in the State 
of Florida the service of a subpoena upon whom would 
bind the defendants”. It further states the belief of 
the affiant that the defendants are each over the age 
of twenty-one years. 

The affidavit contains no averments of fact upon 
which the court could exercise its judgment as to 
whether the defendants were in fact non-residents of 
the State, whether their places of residence, if within 
the State, were unknown; whether they are or are 
not residents of the United States; or what effort, if 
any, had been made by either the complainant or the 
affiant to ascertain the places of defendants’ resi- 
dence. 

The mandamus is sought upon the bare showing 
that the place of residence of the deféndants is un- 
known to affiant and the complainant; that there is 
no person in Florida the service of a subpoena upon 
whom would bind the defendants; and the affiant’s 
belief as to their ages. 

Did such an affidavit give to the corporation com- 
plainant a clear legal right to the making of the or- 
der of publication by the respondent, and is such an 
affidavit intended by the statute to cast upon the 
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judge the mere ministerial duty of signing an order 
of publication and directing it to be published in the 
“Miami Review and daily Record” once each week 
for four consecutive, weeks? Those names appear in 
the order as being the name of a newspaper, which 
order the alternative writ commanded the respondent 
to enter. 

Since the decision of this Court in the case of 
Balian et al. v. Wekiwa Ranch, decided February 13, 
1929, and reported in 120 South. Rep. 317, pamphlets. 
there have been comments by some members of the 
bar to the effect that the construction placed upon 
the statute in that case was different from that which 
many members of the bar had placed upon it and 
different from a construction that the Federal Court 
for the Southern District of this State had placed 
upon it in the case of Blake v. Zittrouer, 1 Fed. Rep. 
(2 Series) 496. In deference to the views expressed 
by the members of the bar in letters addressed to the 
writer the matter of the utterances in the Wekiwa 
Ranch case upon the sufficiency of an affidavit for 
publication has been again considered by the court. 
Mr. Justice Strum, who took no part in the Wekiwa 
Ranch case on account of illness, has prepared an able 
presentation of his views upon the subject which are 
in effect that the affidavit in the Wekiwa Ranch case 
was sufficient under the statute. 

The question was not fully discussed in the case 
mentioned and what was said upon the subject was 
not necessary to a decision as the court held that the 
bill of complaint contained no ground for equitable 
relief. 

In the instant case there is little, if any more, 
cause for a discussion of the question as the writ re- 
quires the judge to do one or more things in the mat- 
ter of entering the order which the statute does not 
require of him and in the opinion of the writer seeks 
to control the judicial discretion of the judge as to 
the sufficiency of the showing concerning the defend- 
ants’ residence, as well as to the representative ca- 
pacity in which the affiant acted. 

It may be well first to clear away all objections of 
a minor character, if they may be so termed, in con- 
nection with this most important question of jurisdic- 
tion or power to take one man’s property and give it 
to another which may be done only when the require- 
ments of the “law of the land” are observed by the 
court which undertakes to exercise the power. 

In the first place then, the order which was pre- 
pared for the judge’s signature and which the alter- 
antive writ commands him to enter contains a clause 
requiring the order to be published once a week for 
four weeks in a certain newspaper published in Dade 
County. Neither Section 3111 Revised General Stat- 
utes 1920 nor Chapter 10102 Laws 1925, as amended 
by Chapter 11364 Laws 1925, Sec. 4896 Comp. Gen. 
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Laws 1927, requires the judge to name the newspaper 
in which the order shall be published. Paragraph 2 
of Section 3111, supra, Sec. 4895 Comp. Gen. Laws 
1927, merely provides that the clerk shall cause the 
orders to be published in such newspaper ‘“‘as may be 
designated in the order”, but Section 3896, supra, 
which must be read in connection with Sec. 3111 Re- 
vised General Statutes now Sec. 4895 Comp. Gen. 
Stats. 1927, places the matter of choice of a newspa- 
per with the Clerk of the Court. In the next place, 
if Sec. 3111, supra, Sec. 4895 Comp. Gen. Laws 1927, 
is in force and controls the action of the court the 
length of time fixed in the proposed order for its pub- 
lication is too short for the section requires publica- 
tion for not less than fifty nor more than eighty days 
if the residence of defendant be stated as unknown. 

There is some doubt as to the application of Sec- 
tion 4896 Comp. Gen. Laws 1927 which makes pro- 
vision for the publication of chancery orders where 
the complainant is entitled to an order of publication 
or notice to appear for purpose of securing construc- 
tive service of process against any “defendant, party 
or person” whether they be known or unknown “ab- 
sent, concealed or nonresident” and whether they be 
stated to be a resident of this State or of some other 
state or country and whether the “residence” be 
stated as “known or unknown”. 

The affidavit does not state that the defendants 
are “absent, concealed or nonresidents” but merely 
states that their residence is “unknown to complainant 
and to this affiant”. There is nothing in the affidavit 
to exclude the idea that the defendants are neither 
absent, concealed or nonresidents nor that their resi- 
dence is unknown to others than the complainant or 
the affiant. If there was any doubt as to the purpose 
of the legislature in the enacting of Chapter 6481 
Laws 1913, Sec. 3111, supra, Sec. 4895 Comp. Gen. 
Laws 1927, in providing. service on absent defendants 
by publication it was removed by chapter 10102 Laws 
of 1925, amended by Chapter 11364 Laws 1925, supra, 
Sec. 4896 Comp. Gen. Laws 1927, which definitely 
declares that its purpose is to provide for service upon 
“any absent, concealed or nonresident defendant” 
whether he be stated a resident of this State, or some 
other state or territory of the United States or Dis- 
trict of Columbia, or some foreign state, ‘‘whether the 
residence” be stated as “known or unknown”. 

There are other reasons, however, which lie be- 
neath the surface and go to the very foundation of 
this procedure by which the property of a person is 
taken by the court and given to another without ob- 
taining jurisdiction of the person whose property is 
taken, which in the writer’s opinion fully justifies the 
dictum in the Wekiwa Ranch Case, and require the 
granting of the motion to quash in this case. 

The respondent moved to quash the alternative 
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writ because he says that the writ shows on its face 
that the relator did not comply with the require- 
ments of Sec. 4895 Comp. Gen. Laws 1927; that the 
affidavit does not state that the defendants are resi- 
dents of a state other than this, nor that they are resi- 
dents of this State; that no proper order for substi- 
tuted service by publication could be made and that 
both the affidavit and order (which he is commanded 
to enter) are defective and the publication of the or- 
der would confer no jurisdiction of the defendants. 
Every ground taken by that motion to quash is 
valid. If the relator wanted the benefit of the short 
publication of notice he should have left the name of 
the newspaper out of the order to be signed by the 
judge and should have shown by his affidavit that he 
sought an order of publication or notice to appear for 
the purpose of securing constructive service of process 
or notice against defendants who were “absent, con- 
cealed or nonresidents” and stated in such affidavit 
that such defendants were either residents of this 
State or some other state or territory or possession 
of the United States or district of Columbia or some 
foreign kingdom or country “and whether the resi- 
dence of any such defendant, party or person” was 
known or unknown. That section does not require the 
affiant to state that “there is no person in the State of 
Florida the service of a subpoena upon whom would 
bind such defendants”, nor does it require any state- 
ment as to the affiant’s belief concerning the age of 
the defendants. 

The purpose of the section is to provide for an 
order of publication requiring the defendant to ap- 
pear within a shorter time than required by Section 
4895, supra, and leave to the clerk’s discretion the se- 
lection of a newspaper in which the order shall be 
published, in such cases only where the order sought 
is against “any defendant, party or person, natural or 
artificial”. whether such defendant be “adult or in- 
fant, known or unknown, dead or alive, absent, con- 
cealed or nonresident” and whether such person he 
stated to be a resident of this State or some other 
state or territory, “and whether the residence” of such 
person be stated as known or unknown. 


Every requirement of a statute of this character 
must be strictly complied with and the statute strictly 
construed. Wheeler v. Cobb, 75 N. C. 21; Ricketson 
v. Richardson, 26 Cal. 149; Fontaine v. Houston, 58 
Ind. 316; Dowell v. Lahr, 97 Ind. 146; Cissell v. 
Pulaski Co., 3 McCrary (U. 8.) 446. 


It is held in many jurisdictions that an affidavit, 
the basis for the order of publication, which merely 
repeats the language of the statute is not suffiicent. 
Ricketson v. Richardson, supra; Yolo Co. v. Knight, 
70 Cal. 431, 11 Pac. Rep. 662; Thompson v. Shiwassee 
Cir. Judge, 54 Mich. 236, 19 N. W. Rep. 967; Mac- 


kubin v. Smith, 5 Minn. 367; Beach v. Beach, 6 Dak, 
371, 43 N. W. Rep. 701. 

The reasoning in the Ricketson case, supra, is 
most cogent. It is in substance that the statute cannot 
go into details but is compelled to content itself with 
a statement of the ultimate facts which must be made 
to appear leaving the details to be supplied by the 
case. Between the statute and the affidavit there is 
a relation analogous to that existing between a plead- 
ing and the evidence which supports it. The ultimate 
facts of the statute must be proved, so to speak, by 
the affidavit by showing the probatory facts upon 
which each ultimate fact depends. The court said: 
“These ultimate facts are conclusions drawn from the 
existence of other facts, to disclose which is the special 
office of the affidavit”. ‘To hold that a bald repeti- 
tion of the statute is sufficient, is to strip the Court 
or Judge to whom the application is made of all judi- 
cial functions and allow the party himself to deter- 
mine in his own way the existence of jurisdictional 
facts—a practice too dangerous to the rights of de- 
fendants to admit of judicial toleration”. The ulti- 
mate facts stated in the statute are to be found, so to 
speak, by the court or judge from the probatory facts 
stated in the affidavit before the order for publica- 
tion can be legally entered, said the court. 

The conclusion is irresistible that where service 
of this kind is sought the proceedings should be scru- 
tinized and strict compliance with every condition of 
the law exacted “otherwise its provisions may lead 
to gross abuse, and the rights of person and property 


made to depend upon the elastic consciences of inter- — 


ested parties, rather than the enlightened judgment 
of a Court or Judge’. This is what was meant by 
the court in the Wekiwa Ranch case, supra, by the fol- 
lowing language: ‘Every fact should be shown which 
is necessary under the statute to give the right to an 
order for service by publication”. 

The same principle was announced in the case of 
McDaniel v. McElvy, 91 Fla. 770, 108 South. Rep. 820, 
by the able opinion of Mr. Justice Strum in which the 
rule observed in the California jurisdiction was tacitly 
approved by the citation of cases from the courts of 
that state. There is nothing in that opinion in con- 
travention of that doctrine. The court had under con- 
sideration Chapter 11383 Laws of Florida, Extraor- 
dinary Session 1925. The act was designed, as its 
title indicates, to provide a method for removing 
clouds from and confirming titles to land and de- 
creeing possession thereof against defendants whether 
known or unknown and providing for service of 
process by publication in such cases, etc. With re- 
gard to known defendants it was held that while al- 
legations of a categorical nature, which follow the 
words of the statute, are sufficient as a predicate for 
the issuance of the order of publication, the chancellor 
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is not thereby precluded from requiring appropriate 
proof of those allegations or any other allegations as 
a prerequisite to the entry of a decree. That language 
had reference to those provisions of the statute re- 
quiring the complainant to allege the facts which 
support his sworn statement or allegation with refer- 
ence to interested persons “whose names and resi- 
dences are unknown” or his lack of knowledge and 
his inability to ascertain whether the defendants are 
dead or alive. 

The rule with regard to constructive service by 
publication in cases where the defendants are un- 
known differs from the rule in cases where the de- 
fendants are known. 

As to the first class, unknown defendants, the 
averment in the affidavit in the words of the statute 
is sufficient. That is obviously true, for nothing else 
the complainant could say would add one feather’s 
weight to the statement that there are unknown per- 
sons interested in the suit. But where the defendant 
is known and may be a resident of the state the rea- 
sonableness of the complainant’s statement that the 
defendant’s residence is unknown should be made to 
appear to the judge by such facts as tend to show 
diligence in endeavoring to ascertain the place of such 
residence and should not be left to the possibly pliant 
conscience of an interested party, even if lack of 
knowledge of such place of residence is sufficient 
alone to justify the order. 

That is the doctrine approved and followed by the 
California courts. The case of Security Savings Bank 
v. State, 263 U. S. 282, 68 L. Ed. 301, 44 Sup. Ct. 108, 
was a case arising in that State where, under a statute 
seeking to compel the transfer by Security Savings 
Banks to the State Treasurer all deposits which had 
been unclaimed for more than twenty years, the Legis- 
lature of California. the Supreme Court of the State 
and the Supreme Court of the United States treated 
persons in whose names the accounts stood as “un- 
known” persons in view of the conditions, which the 
court said established the futility of a requirement of 
personal service. 

The case of American Land Co. v. Zeiss, 219 U. S. 
47, 55 L. Ed. 82, 31 Sup. Ct. Rep. 200. was another 
case originating in California in which substituted 
service on “unknown defendants” was involved. 

These cases do not justify the unqualified state- 
ment that “It is competent for the Legislature to au- 
thorize the issuance of substituted process upon al- 
legations which follow the wording of the statute, un- 
supported by other allegations which show that per- 
sonal service is impossible or impractical”. 

In the McDaniel case, supra, one of the points in- 
volved was the validity of the substituted service of 
process upon “unknown” defendants. 

The Statement of the law is made in 21 R. C. L. 


1290 under the title Process and subtitle “Unknown 
Claimants” that: “since proceedings against this 
class of persons rest on the ground of necessity, the 
omission of personal service on all who can with rea- 
sonable diligence be ascertained and found cannot be 
justified”. Title and Document Restoration Co. v. 
Kerrigan, 150 Cal. 289, 88 Pac. Rep. 356, 119 A. S. R. 
199, 8 L. R. A. (N.S.) 682. 

Constructive service by publication may be au- 
thorized by the state and resorted to in actions touch- 
ing real property and whether such actions be in rem 
or quasi-rem is immaterial. The distinction is one 
more of shadow than substance. It is the existence 
of the property within the jurisdiction of the court. 
The principle involved is that the state may provide 
for the adjudication of all adverse rights of persons 
in property within its borders and to the end that such 
jurisdiction may be complete the legislature may pro- 
vide a substituted service of process for cases in which 
actual service cannot be made. In such case nothing 
more is required by the law of the land than that the 
substituted service shall be such as in the exercise of 
legislative discretion shall be found most apt to ac- 
complish the purpose of actual service. See 21 R. C. 
L. 1283. 

To authorize a court to determine the adverse 
claims of parties touching their rights in things judi- 
cial process is indispensable. In its larger sense ju- 
dicial process comprehends all the a_ts of the court 
from the beginning of a proceeding to its end. Ina 
narrower sense it is: “the means of compelling a de- 
fendant to appear in court after suing out the original 
writ, in civil, and after indictment, in criminal cases”. 
Bouvier Law Dic. In every sense it is the act of the 
court. In Webster v. Reid, 11 How. (U.S.) 57, 13 L. 
Ed. 761, the court, referring to suits to quiet titles to 
lands in proceedings where provision was made for 
service by publication, said: “These suits are not 
proceedings in rem against the land, but were in per- 
sonam against the owners of it. Whether they all re- 
sided in the Territory or not does not appear, nor is 
it a matter of any importance. No person is required 
to answer in a suit on *whom process has not been 
served, or whose property has not been attached.” 

The doctrine is universally recognized that the 
legislature may provide for substituted service of 
judicial process when it is required by necessity. The 
trouble, as is most often the case, arises from an at- 
tempted misapplication of the principle. “Due process 
of law”, the “Law of the Land”, is the protection af- 
forded to the people in a free government by State 
Constitutional provisions, by the Fourteenth Amend- 
ment to the Constitution of the United States; and 
such provisions have their origin in the Magna Charta 
which secured to the subject the free enjoyment of his 


life, his liberty and his property, except as they may ~ 
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be declared by the judgment of his peers or the law 
of the land to be forfeited. Sir William Blackstone 
said that provision alone would have merited the title 
of Magna Charta which was bestowed upon the great 
document. Cooley’s Const. Lim. (8 Ed.) 733. 

The reason for saying that substituted service of 
process by publication is valid as a thing of necessity 
lies in the fact that when a party has property in a 
state and resides elsewhere his property is justly sub- 
ject to all valid claims that may exist against him 
there. Cooley Const. Lim. (5th Ed.) 501. 

But to render the jurisdiction of a court effectual 
in any case it is necessary that the thing in contro- 
versy or the parties interested be subjected to the 
process of the court. It is essential to due process of 
law. Lacher v. Venus, 177 Wis. 558, 188 N. W. Rep. 
613, 24 A. L. R. 403; Truax v. Corrigan, 257 U. S. 
312, 66 L. Ed. 254, 42 Sup. Ct. Rep. 124; Ekern v. 
McGovern, 154 Wis. 157, 142 N. W. Rep. 595,. 46 
L. R. A. (N.S.) 796. 

In the proceedings which in this state are author- 
ized to be taken by the courts upon substituted process 
by publication the res is not served with process; it is 
not taken into the custody of the court. It lies merely 
within the jurisdiction of the court which fact how- 
ever does not deprive the owner of his right to notice 
of any action of the court by which it is sought to 
deprive him of his property. But in view of the fact 
that his property should be and is subject to the juris- 
diction of the state wherein it lies, regardless of where 
the owner may reside, a necessity arises, something 
essential to the full exercise of the sovereign power of 
the state, and that necessarily gives rise to the service 
of process against the individual owner of the land 
by a substituted service of the process by publication, 
and in such case the judgment extends only to his in- 
terest in the res and is valid only to that extent. 

As has been said the proceeding is not in rem. It 
is certainly not strictly in personam except in so far 
as the owner’s interest in the property extends. But 
the necessity arises, as said above, because the proper- 
ty should be and is subject to the sovereign power of 
the state wherein it lies. The owner is protected by 
the “law of the land” against any attempt to deprive 
him of his constitutional guaranties to the protection 
of his property which requires jurisdiction of his 
person before his rights may be adjudicated. So out 
of the necessities of the case constructive service by 
publication of notice of the institution of the suit 
against him has grown, which is considered effectual 
to bring to his personal attention the proceedings 
against him and his property. 

Every state in the Union has devised some form 
upon which that kind of process may be deemed suf- 
ficient. In all cases they proceed upon the theory 
that the defendant is a nonresident, or that he is a 


resident and his place of residence is unknown or that 
being a resident he conceals himself so that the 
process of the court cannot be served upon him, or is 
absent from the jurisdiction, or that he is unknown. 

If he is a resident of the state where the cause is 
pending he must be personally served with process, 
unless he is absent or conceals himself so that the 
processes of the court cannot be served upon him, and 
in this State where there is no person the service of 
a subpoena upon whom would bind him, which is an- 
other form of substituted service. 

The doctrine obtains in the majority, if not all, 
the states of this country that all reasonable means 
to ascertain the whereabouts of a party should be 
taken and then the court being satisfied that the 
statute has been complied with and reasonable in- 
quiry made as to the defendant’s whereabouts will 
grant the order of publication. Extraordinary efforts 
to ascertain defendant’s whereabouts are of course 
not necessary; only a showing of a reasonable effort 
to do so is necessary. See Bixby v. Smith, 3 Hun. 
(N.Y.) 60; Pillsbury v. Streeter, 15 N. D. 174, 107 
N. W. Rep. 40; Ricketson v. Richardson, supra; 
Coughran v. Markley, 15 S. D. 37, 87 N. W. Rep. 2; 
Woods v. Pollard, 14 S. D. 44, 84 N. W. Rep. 214; 
Mills v. Smiley, 9 Idaho 325, 76 Pac. Rep. 783; Palmer 
v. McMaster, 13 Mont. 184, 33 Pac. Rep. 132, 40 Am. 
St. Rep. 434; Whaley v. Carter, 1 Dak. 504; Cohen 
v. Portland Lodge, 81 C. C. A. 483, 152 Fed. Rep. 357, 
affirming 144 Fed. Rep. 266; Rus v. Quinn, 137 Cal. 
651, 56 Pac. Rep. 216; Jacob v. Roberts, 223 U. S. 
261, 56 L. Ed. 429, 32 Sup. Ct. Rep. 303; affirming 
154 Cal. 307, 97 Pac. Rep. 671; Belmont v. Cornen, 82 
N. Y. 256; Wheeler v. Cobb, supra; Spaulding v. 
Polly, 28 Okla. 764, 115 Pac. Rep. 864; Thompson v. 
Judge, supra; Alderson v. Marshall, 7 Mont. 288, 16 
Pac. Rep. 576; Romig v. Gillett, 187 U. S. 111, 47 L. 
Ed. 97, 23 Sup. Ct. Rep. 40; Chapman v. Moore, 151 
Cal. 509, 91 Pac. Rep. 324, 121 A. S. R. 130; Mc- 
Cracken v. Flanagan, 127 N. Y. 493, 28 N. E. Rep. 
385, 24 A. S. R. 481. 

Every fact enumerated in the statute in the con- 
junctive must be shown in thé affidavit. Cook v. 
Farmer, 1 Abb. Pr. (N.Y.) 40, affirmed in 34 Barb. 
95; 32 Cys. 477. 

When the defendant is alleged to be a nonresident 
of the state no other fact is necessary to be set out in 
the affidavit to support that averment. That fact is 
all inclusive and alone justifies the order of publica- 
tion. In this State the affiant is permitted to allege 
his belief as to that fact and the statement of his be- 
lief in that regard may be sufficient but he must also 
allege that there is no person in the State the service 
of a subpoena upon whom would bind the defendant. 

The action of the judge in entering or making an 
order is a judicial act. If the clerk issues it it is a min- 
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isterial act the validity of which the court may any 
time inquire into, as we said in the McDaniel case, 
supra. 

The statute of this State, Sec. 3111 R. G. S. 1920, 
supra, provides for thé making of an affidavit which 
must set out allegations different in character in that 
some are statements of complete:fact, others conclu- 
sions of fact. 

The affiant is permitted to allege as to his belief 
that the residence of the defendant is in a state or 
country other than this State. Without deciding that 
the affidavit should set out the facts upon which such 
belief rests the affiant must also allege that there is 
no person in the state the service of a subpoena upon 
whom would bind the defendant. This requirement: 
is obvious because the best and most efficient service 
of process must be had before resort to service by 
publication. 

The next requirement of the statute is that if the 
defendant is a nonresident his place of residence must 
be given particularly, if that cannot be done the state- 
ment must be made that it is unknown. If it is true 
that publication of service may rest upon the state- 
ment alone that the residence of the defendant is 
“unknown” the law requires a reasonable showing of 
diligence to ascertain the place of such residence. It 
is inconceivable that the purpose of the statute was 
to deprive the judge of the judicial function of order- 
ing a writ necessary to the jurisdiction of the court, 
which he will do only after being satisfied that the 
necessities of the case require it, and leave the matter 
solely to the partial, perhaps biased, judgment of a 
party to the litigation as to the court’s jurisdiction 
Such a theory is wholly inconsistent with the reason 
of the law, the purposes of the statute and constitu- 
tional guaranties of due process. It virtually makes 
a complainant judge in his own case, so far at least as 
jurisdiction of the court is concerned, over the de- 
fendant. 

Again if the residence of the defendant is unknown 
to the affiant, non con stat but that the defendant re- 
sides in the state, does not conceal himself so that 
process cannot be served upon him and is not absent 
from the jurisdiction. In that case obviously he must 
be personally served with process. So that it is im- 
perative that the affidavit should disclose reasonable 
diligence to ascertain his whereabouts in the state be- 
fore the fact contemplated by the statute “unknown” 
residence may be established. 

In the instant case the affiant does not follow the 
words of the statute. He alleges that the residence 
of the defendants is “unknown to him and the com- 
plainant’”, obviously limiting the lack of such knowl- 
edge to two persons, viz: himself and the complainant. 
He does not allege that the defendants do not reside 
in Florida, non constat they may reside here and their 


places of residence are well known and they may be 
easily found. He alleges that there is no person in 
the State the service of a subpoena upon whom would 
bind them but that is not required by the provisions 
of the Section 4896 Comp. Gen. Laws 1927 which se 
cures the shorter period of publication sought by the 
complainant. 

The affidavit does not exclude the idea that the 
residence of the defendants is known to the sheriff 
or other officers of the court or to the judge. If known 
to the latter to be within the State is it conceivable 
that he would be required under the statute to enter 
the order? 

The motion to quash should be granted. 

BUFORD, J., specially concurring. 

I concur in the conclusions reached as stated in the 
opinion prepared by Mr. Justice Ellis, but I can not 
subscribe to that part of the opinion which appears 
to me to be in conflict with the opinion of McDaniel 
v. McElvy 91 Fla. 770, 108 So. 820. 

In McDaniel v. McElvy supra this court say: 

“We do not regard the provisions of Chap. 
11383 as requiring the complainant to allege the 
facts which support his sworn statement or al- 
legation with reference to interested persons 
whose names and residences are unknown, or his 
lack of knowledge and his inability to ascertain 
whether the defendants are dead or alive, so long 
as such allegation strictly follow the statute. The 
allegations of paragraphs First and Ninth of the 
bill of complaint herein, taken together, are there- 
fore sufficient to authorize the issuance of the 
order of publication. See Ballew v. Young, 103 
Pac. Rep. 625; 23 L. R. A. (N.S.) 1084. The 
requirements of the statute referred to in Ortel 


v. Ortel,—Fla.—107 Sou. Rep. 442, differ from 


those of the statute here considered. 

“But while allegations of a categorical nature 
which follow the words of the statute are suffi- 
cient as a predicate for the issuance of the order 
of publication, the Chancellor is not thereby pre- 
cluded from requiring appropriate proof of those 
allegations, as any other allegations, as a prere- 
quisite to the entry of a decree. What and how 
much evidence the Court shall require to satisfy 
it upon the question of due diligence in these 
matters rests largely with the court granting the 
order. Extraordinary steps to ascertain the 
whereabouts of the party are not required. But 
judgments which exclude persons from any in- 
terest in or lien upon land should not be rendered 
without actual notice, when by the exercise of 
reasonable diligence actual notice can be given. 
Reasonable diligence in such matters is an honest 
effort—and one appropriate to the circumstances, 
—to ascertain whether actual notice may be 


given, and if so to give it. Such effort, however, 
need not embrace a search in remote parts of the 
State, Jacob v. Roberts, 223 U. S. 261, 56 L. Ed. 
429; and it is not essential that all possible or 
conceivable means should be used. But the effect 
should usually extend to inquiry or persons likely 
or presumed to know the facts sought.” It will 
be observed that the quotation above included the 
following language, to-wit: 

“But while allegations of a categorical nature 
which follow the words of the statute are suffi- 
cient as a predicate for the issuance of the order 
of publication, the chancellor is not thereby pre- 
cluded from requiring appropriate proof of those 
allegations, as any other allegations, as a prere- 
quisite to the entry of a decree. What and how 
much evidence the Court shall require to satisfy 
it upon the question of due diligence in these 
matters rests largely with the court granting the 
order. Extraordinary steps to ascertain the 
whereabouts of the party are not required. But 
judgments which exclude persons from any in- 
terest in or lien upon land should not be rendered 
without actual notice, when by the exercise of 
reasonable diligence actual notice can be given.” 
It appears to me as being a logical and necessary 
conclusion that if the chancellor is not precluded from 
requiring appropriate proof of the allegations upon 
which order of publication is based as a prerequisite 
to entry of a decree and if the quality and quantity 
which should be required to satisfy the court upon the 
question of due diligence in these matters rests largely 
with the Court granting the order, then it follows 
that the Chancellor upon application being made for 
order of publication may, before granting the order, 
require proof satisfactory to him of the allegations 
upon which the order is to be based. This being 
true, then the Chancellor in the instant case was 
within the proprieties when he required proof that the 
affiant believed the defendants to be residents of a 
state or country other than the State of Florida. I 
can see no reason why the Chancellor, knowing that 
he must have this proof before he would enter a decree 
pro confesso based on the notice of publication, should 
not logically require that proof before making the or- 
der for publication, and thereby save expense, time 
and labor in the exercise of his lawful judicial dis- 
cretion. 

I therefore concur in the conclusion that the mo- 
tion to quash should be granted. 


Opinion filed May 30, 1929. 


A case of original jurisdiction, Robert H. Thomson, 
for Relator; 


Edith M. Atkinson, for Respondent. 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


J. D. WHITMAN, 
Plaintiff in Error, 
Vv. MADISON COUNTY. 
STATE OF FLORIDA, 
Defendant in Error. 
ELLIS, J. 

About dusk on the evening of November 2, 1927, 
J. D. Whitman was driving an automobile on the 
public highway and ran into a wagon in which Judie 
and John Wilkins were traveling, going in the same di- 
rection in which the automobile was traveling. 

The result of the accident was the death of the 
two occupants of the wagon. Whitman was indicted 
for manslaughter for the killing of Judie Wilkins, 
one of the occupants of the wagon. The accident oc- 
curred in Madison County within the corporate limits 
of the town of Lee. Whitman was convicted and sen- 
tenced to a term of two years in the state prison. It 
is sought to reverse the judgment on writ of error. 

The defendant moved to quash the indictment 
upon the grounds that it fails to sufficiently identify 
the offense sought to be charged so as to protect the 
defendant after trial from “danger of a future prose- 
cution for the same offence”; that the indictment 
names J. D. Whitman as the defendant, whereas the 
defendant’s name is Julian D. Whitman, and for 
“other grounds apparent”. The motion was over- 
ruled. 

In the brief all these grounds seem to be aban- 
doned but it is argued that because the indictment did 
not describe Judie Wilkins as a human being it is de- 
fective. The grounds of the motion are without merit 
as well as the point made in the brief. 

The indictment charges the defendant with killing 
Judie Wilkins by careless and reckless driving of an 
automobile and being at the time under the influence 
of intoxicating liquors. The facts are alleged with 
clearness and certainty. Culpable negligence is charg- 
ed. Driving the automobile at a high rate of speed 
on the public highway in a negligent, careless and 
reckless manner while under the influence of intox- 
icating liquor; the driving of the automobile to and 
against the body of Judie, throwing her to the ground 
with violence causing injuries from which she died 
about a month and ten days later. 

The indictment was framed under a provision of 
Chapter 9269 Laws of Florida 1923 being an act io 
amend Section 5563 Revised General Statutes relat- 
ing to intoxicated persons operating automobiles. 
The provision applicable to this case is as follows: 
“and if the death of any human being be caused by 
the operation of a motor vehicle by any person while 


intoxicated, such person shall be deemed guilty of. 


manslaughter and on conviction be punished as pro- 
vided by existing law relating to manslaughter”. 
An indictment will not be quashed for indefinite- 
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ness unless so vague and indefinite as to mislead or 
embarrass the accused in his defense, or subject him 
to the danger of a new prosecution for the same of- 
fense. See Wolf v. State, 72 Fla. 572, 73 South. Rep. 
740; Ellis v. State, 74 Fla. 215, 76 South. Rep. 698; 
Steffanos v. State, 80 Fla. 309, 86 South. Rep. 204. 

The attack made in the second ground of the mo- 
tion that the defendant’s name was Julian D. Whit- 
man and not J. D. Whitman should have been made 
by plea in abatement. A motion to quash was not 
the proper procedure. The function of such a mo- 
tion is to present an imperfection apparent upon the 
face of the indictment attacked, not to introduce some 
extraneous fact which has to be established by evi- 
dence before it can be effective to accomplish the de- 
struction of the pleading attacked. See Broward v. 
State, 9 Fla. 422; Barber v. State, 52 Fla. 5, 42 South. 
Rep. 86; Mills v. State, 58 Fla. 74, 51 South. Rep. 278; 
Disney v. State, 72 Fla. 492, 73 South. Rep. 598. 

Upon the subject of pleas in abatement for mis- 
nomer see the discussion in Waldron v. State, 41 Fla. 
265, 26 South. Rep. 701. 

The last ground of the motion is too general to be 
considered. When one desires to attack an indictment 
by a motion to quash because of some substantial or 
formal defect in it appearing upon its face the motion 
should specifically point out the alleged defect. To 
state merely that the indictment is bad for apparent 
reasons is to add nothing to the bare objection that 
it is bad. 

The point made in the brief that the indictment 
should have alleged that Judie Wilkins was a “human 
being” is without merit. The charge would have 
been precisely stated by alleging that she was a hu- 
man being but that failure to impart so high degree of 
accuracy to the language of the charge could be waiv- 
ed. It was waived in this case, and it cannot be said 
that the failure to allege that Judie was a human be- 
ing misled the defendant to his injury and caused a 
miscarriage of justice. It is not necessary to allege 
that the deceased was a human being. 10 Enc. Plead- 
ing and Practice 146. 

There was a plea in abatement to the indictment 
presenting the misnomer of the defendant. The court 
sustained a demurrer to it. There was no error in the 
ruling. The names ‘“Witman” and “Whitman” are 
so near alike in sound as to be within the rule of idem 
sonans. See Myers v. State, 84 Fla. 508, 94 South. 
Rep. 507. 

A motion for a continuance was made and over- 
ruled. That constitutes the basis for the third as- 
signment of error. The motion was not improperly 
overruled. It showed no service of the subpoena upon 
the absent witness, or that she was the only person 
by whom the same facts to which it was alleged she 
would testify could be shown, that her testimony 


would not be merely cumulative nor does the affidavit 
set forth how the defendant knew that the absent 
witness would testify as set forth in the affidavit. 
There are other defects in the affidavit which, as this 
Court has said, should be scanned with more care 
than in a civil case. See Bryant v. State, 34 Fla. 291, 
16 South. Rep. 177; Moore v. State, 59 Fla. 23, 52 
South. Rep. 971; Easterlin v. State, 43 Fla. 563, 31 
South. Rep. 350; Reynolds v. Smith, 49 Fla. 217, 38 
South. Rep. 903; Adams v. State, 56 Fla. 1, 48 South. 
Rep. 219; Fla. East Coast R. Co. v. Smith, 61 Fila. 
218, 55 South. Rep. 871; Stinson v. State, 76 Fla. 421, 
80 South. Rep. 506. 

The fourth assignment of error attacks the suf- 
ficiency of the evidence to sustain the verdict. The 
assignment is not well taken. The evidence was suf- 
ficient to justify the conclusion reached by the jury. 
A discussion of it would avail nothing. There was 
evidence of intoxication, reckless driving and there 
was a confession. 

The judgment is affirmed.. 

TERRELL, CJ. and WHITFIELD and BUFORD, 
JJ., concur. 

BROWN, J., dissents in part. 

Opinion filed May 28, 1929. 

A writ of error to the Circuit Court for Madison 
County, Hal W. Adams, Judge. 

C. B. Smith and Charles E. Davis, for Plaintiff 
in Error; 

Fred H. Davis, Attorney General, and H. E. Carter, 
Asst. for the State. 

BROWN, J. (Dissenting in part.) 

It appears to me that the indictment in this case 
was drawn under Section 5039 Rev. Gen. Stats., 7141 
Comp. Gen. Laws, the general statute on the subject 
of manslaughter. It is true that in addition to the 
language necessary to constitute a charge under this 
statute the indictment embraces the following words: 
“And being at the time under the influence of in- 
toxicating liquors”. It was held in Cannon v. State, 
107 Fla., 360, 91 So., 214, that these words are not 
sufficient to charge an offense under Chapter 9269 
of the Laws of 1923, which makes it manslaughter 
where a person is killed by the operation of a motor 
vehicle by any person “while intoxicated”. This act 
was amended by Chapter 11809 of the laws of 1927 
and it now appears as Section 7749 of Comp. Gen. 
Laws. However the amendment did not change that 
provision of the statute involved here, and which was 
discussed in the Cannon case. The indictment was 
entirely sufficient to charge the crime of manslaugh- 
ter under the general statute on that subject above 
referred to, and I think it was predicated upon that 
statute. The inclusion of the words “and being at 
the time under the influence of intoxicating liquor”, | 
does not of course, invalidate the indictment. It may 
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be treated as surplusage, though evidence that the de- 
fendant was under the influence of intoxicating li- 
quor would be admissible as tending to support the 
charge of culpable negligence. It was held in the 
Cannon case that being under the influence of intox- 
icating liquors was not synonymous with being in- 
toxicated; that, although all persons intoxicated by 
the use of alcoholic liquors are necessarily under the 
influence of such liquors, the reverse of the proposi- 
tion is not true; but that a person may be under the 
influence of intoxicating liquors without being in- 
toxicated in the usual and commonly accepted mean- 
ing of that word. 

It is true that after the tragic accident, in which 
both occupants of the automobile were seriously in- 
jured, the defendant assumed full responsibility and 
sought to shield the young lady who was accompany- 
ing him at the time and absolve her from any con- 
nection with it, and his statement to the Sheriff while 
not going into details, might be construed to consti- 
tute a confession. And his testimony was somewhat 
along the same line, though he did finally state that 
he was not driving the car at the time. But his at- 
torneys were evidently not deterred by this gallant 
gesture on the part of their client, and made a motion 
for a continuance on the ground of the unavoidable 
absence of a material witness—the young lady herself 
—whose attached affidavit frankly stated that she 
was driving the car at the time, and explaining in 
some detail the circumstances under which the fatal 
collision occurred. 

I am of the opinion that the motion for contin- 
uance should have been granted. The motion, with 
the attached exhibits, showed that the defendant 
would have been able to prove by the absent witness 
that she and not the defendant was driving the car 
at the time the accident happened. The motion also 
alleged that the defendant would be able to show by 
the testimony of such witness that the defendant had 
not been drinking and was not intoxicated. This was 
evidence vitally material to the defendant and I think 
the motion shows a sufficient and bona fide effort on 
the part of the defendant to secure the attendance of 
such witness. The motion alleged that the absent 
witness resided in Gainesville, Florida; that the de- 
fendant had caused due process of the court to issue 
directed to said witness which said process was sent 
to the Sheriff of Alachua County, Florida; that the 
affiant was informed and believed, service had been 
perfected upon the said witness in ample time to se- 
cure the attendance of said witness; that a telegram 
from the Sheriff of Alachua County and also from 
a medical doctor was attached to the motion stating 
the inability of said witness to attend because of ill- 
ness. The certificate of the physician appears to be 
entirely sufficient and the telegram from the Sheriff 


corroborated it, and showed that he had received the 
subpoena in time. As Gainesville is not very far from 
Madison where the trial was had, the subpoena was 
evidently served in ample time to have secured the at- 
tendance of the witness at the trial, if she had been 
able to come. Furthermore, an earlier issuance and 
service of the subpoena would not have prevented the 
illness of the witness. 

To my mind the requiring of the defendant, on this 
showing, to go to trial without the benefit of this, his 
only witness, and whose testimony was so vitally im- 
portant to the defendant, was reversible error. 

I think the case should be reversed. 


A. B. CHRISTIE, 
Plaintiff in Error, 
v. ORANGE COUNTY. 
THE STATE OF FLORIDA, — 
Defendant in Error. 
PER CURIAM. 

Plaintiff in error was indicted and convicted for 
rape in the circuit court of Orange County. A judg- 
ment of life imprisonment was imposed and writ of 
error taken to this Court. A full statement of the 
case will be found in Christie vs. State, 94 Fla. 469, 
114 So. Rep. 450. 

This Court is reluctant to reverse the finding of 
a jury when approved by the trial court but in this 
case the record has been carefully examined and the 
testimony is so contradictory in its terms and much 
of it so inconsistent with reason and out of harmony 
with the conduct of normal human beings we are im- 
pelled to the conclusion that in reaching its verdict 
the jury was influenced by considerations outside the 
record. The testimony of the alleged victim of the as- 
sault as to material facts in the former trial is also 
at variance with her testimony as to the same facts 
in the instant trial. A discussion of the assignments 
of error would serve no useful purpose. The judg- 
ment is reversed and a new trial awarded. 

Reversed. 

TERRELL, CJ., and WHITFIELD, STRUM and 
BUFORD, JJ., concur. 

ELLIS and BROWN, JJ., dissent. 

Opinion filed May 28, 1929. 

A writ of Error to the Circuit Court for Orange 
County, Ira A. Hutchison, Judge. 

Akerman & Akerman and Palmer, Dickenson, 
Shurley & Lake, for Plaintiff in Error; 

Fred H. Davis, Attorney General, and Roy Camp- 
bell, Assistant for the State. 


J. M. BURNETT, as tax collector, 
W. B. GRAY, T. C. HAMMOND and 
JAMES G. YEATS, ELDREDGE & CO., 
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W. L. SLAYTON & CO., W. R. COMPTON 
& CO., 
Appellants, 
v. HILLSBOROUGH COUNTY. 
C. W. GREENE & ROBERT A. MEIER, 
Appellees. 
ELLIS, J. 

This is an appeal from an injunctional order en- 
tered November 19, 1928, temporarily restraining J. 
M. Burnett, Tax Collector of Hillsborough County, 
from collecting or attempting to collect the 1928 an- 
nual drainage taxes levied against the lands of com- 
plainants and other property owners in Interbay 
Drainage District, also known as Southwest Tampa 
Storm Sewer Drainage District, appearing in ‘“Drain- 
age Tax Book, Interbay Drainage Tax Book, Inter- 
bay Drainage Tax Book, Interbay Drainage District, 
Hillsborough County, Florida, for the year 1928” or 
“Drainage Tax Book, Southwest Tampa Storm Sewer 
Drainage Tax Book, Southwest Tampa Storm Sewer 
Drainage Tax Book, Southwest Tampa Storm Sewer 
Drainage District, Hillsborough County, Florida, for 
the year 1928.” 

There are three general assignments of error two 
of which attack the order directly and the third is di- 
rected to alleged errors of the court in admitting or 
rejecting “testimony”. Under the last assignment are 
placed forty-eight specific assignments each dealing 
with some ruling of the Chancellor in rejecting or 
admitting evidence. 

The suit was begun by C. W. Greene of Hiilsbor- 
ough County, Florida, and Robert A. Meier of Phila- 
delphia County, Pennsylvania, against J. M. Burnett 
as Tax Collector of Hillsborough County, and W. B. 
Gray, T. C. Hammond and James G. Yeates as Super- 
visors of the Drainage District, and Eldredge & Com- 
pany of New York, W. L. Slayton & Company of 
Toledo, Ohio, and W. R. Compton & Company of St. 
Louis, Missouri. 

The bill alleges that the complainants are owners 
of certain lands lying within the district; that the 
lands are high, vacant and unoccupied and cannot be 
benefited directly or indirectly by drainage improve- 
ments, but such lands were included in the district 
solely for the purpose of deriving revenue from the 
levy and collection of the drainage taxes thereon for 
the benefit of other lands subject to be improved by 
drainage; that certain other lands owned by the At- 
lantic Land & Improvement Company, a_ subsidiary 
of the Atlantic Coast Line Railroad, which were di- 
rectly benefited by the drainage district were by 
agreement between the promoters of the district and 
the Atlantic Coast Line Railroad arbitrarily excluded 
from the boundaries of the district; that other lands 
owned by the said railroad company amounting to 
about 115 acres were released from assessment or 


drainage taxes by agreement between that company 
and the promoters of the district, in which the pro- 
moters agreed that without regard to benefits no 
assessment or drainage taxes would be levied on the 
lands; that such agreement was reached after the 
filing of a petition for the creation of the district and 
the filing of valid objections by the railroad company 
to the formation of it; that after the agreement was 
reached, however, and after the time allowed for fil- 
ing objections by other property owners the railroad 
company in consideration of the agreement reached 
between it and the promoters withdrew its objection. 

It is alleged that the Supervisors have levied a 
total drainage tax or assessment against the lands of 
Greene amounting to $22,734.50 and against the lands 
of Meier a tax amounting to $4,356.25 and have levied 
annual drainage taxes for the years 1924, 1925, 1926 
and 1927 upon the lands and intend to do likewise for 
the year 1928 and for each of the succeeding twenty- 
five years; that the Supervisors have prepared the 
tax levy and entered it in the Drainage Tax Record 
books and the same has been filed in the office of the 
Clerk of the Court; that the County Tax Collector has 
refused to receive from complainants the state and 
county ad valorem taxes until they pay the drainage 
tax levied upon their lands. He has assumed a like 
stand with all other owners of land lying within the 
district. 

The bill rests upon the proposition that the drain- 
age assessments or tax and the annual tax levies and 
the record of them are void and constitute a cloud 
upon complainant’s lands and those of other owners 
of lands within the district, and that the Supervisors 
intend to foreclose the alleged tax liens and sell the 
lands of the complainants. 

The bill continues at some length with allegations 
attacking the validity of the organization of the dis- 
trict on many grounds, some of which are the irregu- 
larity of the original petition filed under Article 1 
Chapter III Title VII First Division Revised General 
Statutes; the lack of the signature of the Board of 
Drainage Commissioners; the lack of the requisite 
number of owners of land; the lack of the acreage 
that should have been represented; the signing of the 
petition ostensibly by corporations but in fact by of- 
ficers with no proper corporate authority for doing so; 
the omission of the names of over thirteen hundred 
owners of land in the district and the fraudulent ap- 
pending to certain signatures figures indicating the 
acreage owned so as to deceive the court by represent- 
ing that a majority of the owners of the acreage had 
signed the petition when in fact they had not. 

It is also alleged that an owner of lands within 
the district who filed valid jurisdictional objections to 
the formation of the district withdrew the objections 


after the time for filing objections by other owners © 
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had passed, and in such action the person so objecting 
was induced to do so by an unlawful agreement with 
one of the promoters of the district and the chief en- 
gineer in which it was agreed that any assessments 
made against the lands of the petitioner would be paid 
in consideration of the withdrawal of the petition. 

At this point the following allegation is made: 

“That on the 22nd day of June, A. D. 1923, 
the Court, without jurisdiction of the subject 
matter or of the parties, entered a decree estab- 
lishing said district; that said decree is recorded 
in Chancery Order Book... ; that 
prior to the entering of said decree there had not 
been first obtained the written approval or con- 
sent of the owner or owners of a majority in 
acreage of the lands within said District; that a 
fraud was imposed upon said Court in obtaining 
said decree by misrepresentations in said peti- 
tion as aforesaid; that aforesaid withdrawal of 
objections by said objectors was obtained for the 
purpose of perpetrating, and did perpetrate, a 
fraud upon the Court by preventing said Court 
from learning of the jurisdictional defects in said 
petition. That said Court was without jurisdic- 
tion to enter the said decree establishing said 
district, and that said decree was obtained by 
fraud and imposition upon the Court, and that the 
said decree is null and void and of no effect.” 

The bill then sets out in detail the proceedings 
which began in March 1924, by which a plan for the 
reclamation was proposed and adopted; contracts 
made for the work and bonds issued and sold with 
which to accomplish it; a revision of the plans of 
reclamation and the issuing of more bonds in a great- 
er sum by three times the amount of the first issue. 
The first issue of bonds being $749,000.00 and the 
second $2,338,000.00. 

The bill then alleges a state of facts which the 
complainants denounce as a fraud upon the tax pay- 
ers consisting of unlawful agreements and combina- 
tions between a company of bond buyers, certain con- 
tractors, who desired the contract for executing the 
work, and the Supervisors of the district and another 
person named Ayala described as a bond buyer who 
later came into the transaction, whereby the bond 
buyers would acquire the bonds at the price of 95 
cents on the dollar ostensibly, but the contract for the 
work would be let to the contractors at an excessive 
price which would enable them to return to the bond 
buyers seventeen cents on the dollar for the bonds 
purchased thereby reducing the price of the bonds to 
seventy-eight cents on the dollar, whereas the law 
forbade their sale at less than ninety-five cents; that 
such scheme resulted in paying to the contractors $2,- 
005,916.54 for materials and labor used in the con- 
struction work of a value less than $1,150,000.00. 


The bill presents the proposition supported by 
suitable allegations that all the bonds issued and sold 
by the district are nonnegotiable because of provisions 
contained in the Statutes under which they are issued, 
viz: Section 1188 Revised General Statutes, Section 
4677 of the same statutes and Sections 1098 to 1152 
same statutes, and amendments thereto, Sections 1451 
to 1522 Compiled General Statutes and the express 
provisions of Section 1107 Rev. Gen. Stats., now Sec- 
tion 1460 Comp. Gen. Stats. 

That the alteration of the original plan of reclama- 
tion filed March 15, 1924, was without authority of 
law because no notice of such revision was given to 
owners of lands in the district; that by reason thereot 
the assessments made and set forth in the revised 
plan were illegal and the taxes levied and bonds issued 
for the payment of the improvements were illegal 
and void. 

It is alleged that the original plan of reclamation 
provided for open drains and ditches which were es- 
timated to cost $749,000.00 whereas the amended plan 
provided for concrete reinforced pipes, concrete 
flumes and culverts which would necessitate the ex- 
penditure of $3,000,000.00; that the formation of the 
first plan exhausted the power of the Supervisors and 
the adoption of the amended plans was void because 
it was without a court order made on petition proper- 
ly formulated and presented; that the amended plan 
did not provide for the character of drainage con- 
struction contemplated by the statute for wild and un- 
cultivated lands but on the other hand was suitable 
for urban conditions and “constituted a regular city 
storm drainage project’. 

It is alleged that the original petition for the 
formation of the district is lost and has not been on 
file in the clerk’s office for several years; that an or- 
der was obtained in April, 1927, changing the name 
of the district. 

It is alleged that the validation proceedings of the 
two bond issues were void because; first, the statutes 
do not authorize a drainage district formed under the 
general drainage laws to sue or be sued except those 
provisions relating to proceedings for the foreclosure 
of drainage liens; second, the statutes do not contem- 
plate proceedings for the validation of the district 
bonds; third, the petitions for validation were de- 
fective because they failed to set out essential matter 
required by the statutes; fourth, that the question 
whether the district was legally organized was not a 
proper subject of inquiry in such proceedings; fifth, 
that the proceedings if valid at all bound no one but 
the State of Florida, sixth, the bond issues were not 
the same; seventh the facts were not the same; eighth, 
the decree establishing the district being void, the 
decree validating the bonds being void, there is no 
estoppel to challenge the authority to levy assessment 
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of taxes or to issue bonds against interested parties; 
ninth, the'doctrine of estoppel does not operate to 
confer authority and as the organization of the dis- 
trict was void the property owners whose property is 
affected by the attempted assessment are not estopped 
to challenge it. Other reasons are given in seven 
other paragraphs which may be grouped as an attack 
upon the validation proceedings because of imperfec- 
tions in the petition and decree of the court as to the 
terms of the proposed bonds and lack of the court’s 
jurisdiction to entertain the petition. 

It is alleged that in making the assessments against 
the property in the district the Commissioners did 
not view the premises and determine the value of the 
lands within or without the district to be acquired for 
purposes of the district and the amount to be assessed 
for benefits, but on the other hand all such matters 
were left to the chief engineer of the district. 

There follows a list of lands and the amounts as- 
sessed against them which are alleged to exceed the 
value of the lands assessed. 

The bill, which is very lengthy, concludes with a 
summary of its attacks upon the legality of the forma- 
tion of the district; the validity of the bond issues and 
the assessments, which we set forth here in the words 
of the pleader as follows: 

“That both the petition for the establishment 
of, and the decree purporting to establish, Inter- 
bay Drainage District are void for uncertainty 
of the boundary line of said district. 

“That the taxing authority attempted to be 
conferred upon the Board of Supervisors of drain- 
age districts created under Article I, Chapter III, 
Title VII, First Division of Revised General 
Statutes of Florida, is not limited by legislative 
provisions and exceeds legislative authority. 

“That the issuance of the Two Million Three 
Hundred and Thirty-Eight Thousand Dollars 
(2,338,000.00) of bonds and the levy and assess- 
ment of taxes to pay said bonds and _ interest 
thereon upon the property in Interbay Drainage 
District is a clear and palpable abuse of the tax- 
ing power and its effect is to deprive the owners 
of said property without due process of law. 

“That your orators and the other property 
owners in Interbay Drainage District have been, 
by the aforesaid creation of Interbay Drainage 
District and aforesaid levy of drainage assess- 
ments and taxes thereon and aforesaid issuance 
and validation and sale of bonds, deprived of their 
property without due process of law. 

“That the issuance of drainage bonds in ex- 
cess of Three Million Dollars ($3,000,000.00) and 
the levy of drainage assessments and taxes upon 
the lands in Interbay Drainage District to pay said 
bonds is a clear and palpable abuse of the power 
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of taxation for local public improvements and is 
unauthorized, and by such levy and assessments 
your orators and other property owners in said 
drainage district have been deprived of their 
property without due process of law. 

“Your orators are advised and believe, and, 
therefore, aver that the Interbay Drainage Dis- 
trict or Southwest Tampa Storm Sewer Drainage 
District assessments are, by the laws of Florida, 
prima facie only of the validity of such assess- 
ments, and that said presumption may be over- 
come by proof of their invalidity. 

“Your orators are advised and believe and, 
therefore, aver that the general drainage statute 
of the State of Florida by express terms, pro- 
vides that no “informality or irregularity in the 
proceedings leading up to drainage assessments 
shall constitute a valid defense thereto,” and that 
therefore any jurisdictional defect in the essential 
proceedings culminating in such assessment may 
be availed of as a defense thereto, or in an at- 
tack thereon. 

“That each of the defendants to this suit 
claims an adverse right, title, or interest in and 
to, or claim upon, the real estate in this bill de- 
scribed, the exact nature thereof being to your 
orators unknown; that your orators are entitled 
to bring and prosecute this bill of complaint on 
behalf of themselves, and all other persons simi- 
larly situated, to a final decree for the purpose of 
having determined the said adverse estate, right, 
title, interest or claim in and to, or claim upon, 
said real estate which each of the said defend- 
ants claims, having each of the defendants dis- 
close the nature. character and extent of said 
adverse interest, right or title which he claims 
in and to said real estate, and for the pur- 
pose of quieting the title of your orators in and 
to the said premises; that the adverse estate, 
right, title, or interest which the defendants claim 
in and to the above described real estate inter- 
feres with your orators, and all other persons 
similarly situated, in selling and disposing of the 
same “at the fair and just market value of said 
premises; that neither of the said defendants is 
the owner of the above described real estate, or 
any part thereof, and each of said defendants is 
without any right, title, or interest in and to, or 
claim upon, the said real estate, or in or to any 
portion thereof, and neither of said defendants 
has ever had any right, title of interest in and 
to said premises, or any part thereof.” 

The prayers are that the defendants may be re- 
quired to discover the nature of their adverse right 


claimed to the premises; that the decree establishing - 
the district be declared to be void and a cloud upon © 
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the complainants’ title to the lands; that the assess- 
ments be declared to be invalid and a cloud upon 
complainants’ title; that the Drainage Tax Books for 
the years 1924, 1925, 1926, 1927 and 1928 be declared 
invalid; that Burnett, the Tax Collector, be restrain- 
ed from collecting the 1928 drainage taxes; for a tem- 
porary injunction against him and for general relief. 

The Supervisors answered the bill in which they 
denied the alleged irregularities in the organization 
of the district; the adoption of the plans of reclama- 
tion and issue of bonds and averred a compliance with 
all statutory requirements, denying the lack of juris- 
diction of the court to entertain the proceedings for 
the organization of the district and denying all ir- 
regularities charged in the matter of the bond issue 
and denied the alleged fraud upon the property own- 
ers involved in the contract for the work let to Nixon 
and Phillips, contractors, and denying that the com- 
missioners failed to view the land for assessment. 

A demurrer to the bill was also interposed which 
rests upon many grounds. The general one of a want 
of equity; that the complainants’ remedy is by quo 
warranto; estoppel; laches; that the bill is a collateral 
attack on the decree of the court establishing the dis- 
trict; the allegations of fraud are mere conclusions 
of law; multifariousness; that the bill shows that all 
questions presented as a basis for relief have been ad- 
judicated by the court in the proceedings for the es- 
tablishment of the district and the validation of the 
bonds; that the bonds issued are negotiable and the 
complainants are estopped from raising any ques- 
tion as to their validity. No order seems to have 
been made upon the demurrer. It was incorporated 
in the answer and deferred to the hearing upon the 
testimony. 

A great deal of testimony was taken and docu- 
mentary evidence submitted. 

The propriety of such a lengthy statement of the 
pleadings may be doubtful, but it seemed to be neces- 
sary to give the merest outline of the principal ques- 
tions presented in this litigation. The evidence re- 
ceived is abundantly sufficient to sustain all the ma- 
terial allegations of fact contained in the bill of com- 
plaint. Upon that point therefore there can be no 
ground for disturbing the Chancellor’s order. See 
Gove v. Nautilus Hotel Co., 78 Fla. 490, 67 South. Rep. 
112; Wainright v. Connecticut Fire Ins. Co., 73 Fla. 
130, 74 South. Rep. 8; Farrell v. Forest Inv. Co., 73 
Fla. 191, 74 South. Rep. 216; Hill v. Beachman, 79 
Fla. 430, 85 South. Rep. 147; Simpson v. First Nat. 
Bank of Pensacola, 74 Fla. 539, 77 South. Rep. 204; 
Edney v. McCaskill, 90 Fla. 335, 105 South. Rep. 821. 

A drainage district was proposed to be established 
in a territory embracing an area of about 13016 acres 
lying between Hillsborough Bay on the east and Old 
Tampa Bay and Tampa Bay on the west and south. 


An area of about eighteen hundred acres surrounding 
and including Port Tampa City was excluded from the 
district and a like area to the south and southeast- 
ward of the district bordering on Tampa Bay and 
Hillsborough Bay was excluded. 

The assignments of error attacking the rulings of 
the chancellor upon the admission and rejection of 
evidence, forty-eight in number, are not argued. We 
shall treat them under the rule therefore, as aban- 
doned. See Mitchell v. Mason, 61 Fla. 692, 55 South. 
Rep. 387; Seaboard Air Line R. Co. v. Nims, 61 Fla. 
420, 54 South Rep. 779. 

The tax complained of in the bill has been levied 
by the Supervisors, so they aver, under authority of 
the proceedings whereby the Drainage District was 
established. Those proceedings were taken under the 
provisions of Section 1098-1152 comprising chapter 
III Article I Title 7 of Revised General Statutes 1920. 
The proceedings were instituted by petition made and 
signed by the owners of the acreage lying within the 
proposed drainage area and filed in the Circuit Court 
for Hillsborough County in March 1923. 

The bill alleges that the petition after being filed 
in the Clerk’s office was lost; that it was not signed 
by a majority of the owners or the owners of a ma- 
jority of the acreage of the lands to be included in the 
district; that the lands described in the petition were 
not confined to a contiguous body of wet or over- 
flowed lands or lands subject to overflow; that the 
greater portion of the lands of the complainants were 
high and dry, vacant, unoccupied and cannot be bene- 
fited directly or indirectly by drainage improvements 
and that the lands described in the petition as con- 
stituting the proposed drainage area did not consist 
of a contiguous body of wet or overflowed lands or 
lands subject to overflow and that such lands of the 
complainants were included within the drainage dis- 
trict solely for the purpose of deriving revenue from 
the assessment and collection of drainage taxes there- 
on for the benefit of other lands subject to be im- 
proved by drainage. 

When the petition was filed and notice had been 
given objections were filed by persons owning lands 
within the proposed area in which it was pointed out 
and made known to the court that neither a majority 
in numbers or acreage of the holders of the lands 
signed the petition and that the lands embraced within 
the proposed district was not a contiguous body of 
wet or overflowed lands or lands subject to overflow 
and that other fundamental or essential requirements 
of the law were not observed; that such objections 
were later withdrawn by the objectors when it was 
too late under the statute for others to interpose ob- 
jections and that such withdrawals were made under 
agreements either that the land of the objectors 
would be omitted from the area or no tax assessment 
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would be levied against it. 

The defendants meet the cause of the complain- 
ants by saying: that the attack on the decree estab- 
lishing the district is collateral ; the order of the court 
is valid and remains so until reversed for error and 
the complainants are bound by it; that the bonds is- 
sued are negotiable and the complainants are estopped 
by laches from attacking them. 

The complainants reply that the act under which 
the District was attempted to be established is void 
because it undertakes to vest in the circuit judge the 
power and duty of discharging a legislative and not 
a judicial function; that the court had no jurisdiction 
to entertain the petition because it did not meet the 
jurisdictional prerequisites prescribed by statute in 
consequence of which the decree establishing the dis- 
trict was void; that there is no authority of law for 
the validation of the bonds of the district nor were 
they in terms in accordance with the decree of valida- 
tion and that as to the bond issue it is held by pur- 
chasers who acquired it with knowledge of its in- 
validity and in fraud of the District and that no bona 
fide purchasers, if any there can be, are before the 
court. 

We will consider the major question first, namely ; 
the constitutionality of the act under which the Dis- 
trict was alleged to have been established. If that 
act is in conflict with the limitations upon legislative 
power express or implied contained in the Constitu- 
tion it will be unnecessary to proceed further because 
if the foundation of the structure is bad and must 
fall the entire superstructure must go with it. 

Under the constitution the powers of the govern- 
ment of this State are divided into three departments: 
Legislative, Executive and Judicial, and “no person 
properly belonging to one of the departments shall 
exercise any power appertaining to either of the oth- 
ers, except in cases expressly provided for by this 
Constitution.” (Italics mine). Article II Constitu- 
tion. That a person belonging to the judicial branch 
may exercise a power appertaining to the legislative 
branch is not expressly provided for by the Consti- 
tution. 

Section 1098 Revised General Statutes 1920 con- 
stituting the first Section of the Chapter on the drain- 
age of swamps and overflowed lands and which con- 
stitutes the authority for the establishment of the 
district provides three methods for the formation of 
drainage districts: 

First, by petition signed by the Board of Drain- 
age Commissioners of the State; Second, by a peti- 
tion signed by a majority in numbers of the holders 
of any contiguous body of wet or overflowed lands 
or lands subject to overflow situate in one or more 
counties in the state; third, by a petition signed by a 
majority in acreage of the holders of such lands. In 
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any case the petition is required to be filed in the of- 
fice of the clerk of the circuit court of the county in 
which the lands or the greater portion of them are 
situate. 

The Board of Drainage Commissioners of the 
State, referred to in the above section, was a board of 
drainage commissioners undertaken to be created by 
Chapter 5377 Laws 1905, which act was declared to 
be unconstitutional by the Federal Court of the South- 
ern District of Florida and afterwards amended by 
Chapter 5709 Laws 1907, in which a Drainage Dis- 
trict was “specifically identified and named by a 
public act of the Legislature”. See Richardson-Kel- 
lett Co. v. Kline, 70 Fla. 23, 69 South. Rep. 203. That 
board consisted of the Governor, Comptroller, State 
Treasurer, Attorney General and Commissioner of 
Agriculture and their successors in office. 

That act was superseded by Chapter 6456 Acts 
of 1913 and amendments thereto in which the same 
state officials and their successors in office were 
constituted the governing board of “Everglades Drain- 
age District” and the board is designated as the 
“Board of Commissioners of Everglades Drainage 
District’. 

The above mentioned acts of the Legislature con- 
stitute part of the legislative history of the develop- 
ment of the “Everglades Drainage District” embrac- 
ing the adjacent territory north, east and west of 
lake Okeechobee and the area of swamp and over- 
flowed lands known as the “Everglades” lying south 
of the lake. 

Chapter 6458 Acts 1913, Sec. 1098 et seq. Revised 
General Statutes 1920, was an act which in purpose 
was supplemental to, rather in aid of, or as the statute 
declares “alternative to” the State policy for 
the reclamation of swamp and overflowed lands for 
sanitary or agricultural purposes or for public health, 
convenience, or welfare. The act was declared to be 
remedial in character and was not intended to repeal 
or affect any other drainage laws. 

An order of the circuit court is necessary to 
create a district under the provisions of the law and 
the power may be invoked only upon a petition of land 
owners who own lands within the area intended to be 
incorporated within the district (assuming for the 
purposes of this discussion that the so-called Board of 
Drainage Commissioners of the State is non existant.) 

We are of the opinion that a jurisdictional prere- 
quisite to the exercise of the power by the Circuit 
Court is a petition filed in the circuit court signed 
by a “majority, either in numbers-or acreage, of the 
holders” of the wet or overflowed lands lying within 
the proposed district. There is no special signifi- 
cance in vesting the power in the “circuit court” in 
which the petition has been filed to determine whether 


the district would be to the advantage of the land . 


a 
a 
| 
i 


52 FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


owners or in the interest of public health because 
such power is in no sense an increase of judicial power 
possessed by the circuit courts under the Constitu- 
tion. See Sects. I-II Art. V Constitution. 

The judicial power of the State is vested in certain 
courts enumerated in Section I of Article V and that 
power is distributed between the courts named in 
other sections of the same article. In enumerating the 
subjects over which the circuit courts shall have juris- 
diction Section 11 provides “and of such other matters 
as the Legislature may provide’. But such other mat- 
ters must be justiciable matters: that is, such matters 
as are capable of being adjudicated by the judicial 
power, because Article II prohibits any person be- 
longing to one department from exercising any power 
appertaining to either of the other departments. The 
judicial power of the State extends to all controversies 
justiciable in their nature and to the parties to which 
or the property involved in which may be reached by 
judicial process. All the judicial power which the 
state is capable of exercising is vested by the Consti- 
tution in the courts enumerated in it. See Kansas v. 
Colorado, 206 U. S. 46, 51 L. Ed. 956. 

It would seem therefore that if the power to create 
a local drainage district is either a legislative or ex- 
ecutive power such matter could not be vested in a 
person belonging to the judicial department. 

The power to create Drainage Districts is a legis- 
lative function. The power appertains to the legis- 
lative department of government in the interest of 
public health, convenience and welfare. See Lainhart 
v. Catts, 73 Fla. 735, 75 South. Rep. 47, 19 C.J. 606 
and authorities cited in note 15. 

In the Lainhart case, supra, in which the act un- 
der consideration in that case, Chapter 6456 Acts of 
1913 as amended by Chapter 6957 Acts of 1915, was 
attacked as a local measure and obnoxious to Sec. 20 
Article III of the Constitution prohibiting local meas- 
ures for the assessment and collection of taxes for 
state and county purposes, the court said, speaking 
through Mr. Justice Love, Circuit Judge acting in 
place of Mr. Justice Ellis disqualified; “it must be 
borne in mind that the Drainage District in ques- 
tion is established directly by the legislature of the 
State, its creation not being delegated to Local Boards, 
Commissions or other instrumentalities; the assess- 
ments or charges upon the lands are fixed, determined 
and imposed directly by the legislature and are not 
referred to the judgment of any Board or body to be 
ascertained and determined’. (Italics mine.) 

In the case of Bannerman v. Catts, 80 Fla. 170, 
85 South. Rep. 336, the Court speaking through Mr. 
Justice Wilson, Circuit Judge, said: “It is too well 
settled to admit of any argument that the drainage 
and reclamation of swamp and overflow lands are a 
proper exercise of legislative authority”. 


An analysis of the act under which the “Interbay 
Drainage District of Hillsborough County”’ was sought 
to be created reveals: 

First, that it is a general act for the purpose of 
providing for the drainage of swamp and overflowed 
or wet lands in local districts; second, the assessments 
provided for are special assessments for local benefits; 
third, the purpose of the act is to create a ‘Public 
Agency” in which the power shall be vested to ex- 
ecute the plans of drainage in the interest of public 
health or the public welfare and to levy the assess- 
ments for benefits to enable the plans to be executed; 
fourth, that the legislative determination of the public 
necessity for the establishment of a local Drainage 
District, that is to say, whether the power which ap- 
pertains to the Legislative Department shall be exer- 
cised, is made to depend upon four conditions, namely: 

A, that a petition for the establishment of such 
a district shall be filed in the circuit court in which 
the lands lie, signed by a “majority, either in num- 
bers or in acreage, of the holders” of the land to be 
included within the district to be established; B, the 
lands shall be a “contiguous body of wet or over- 
flowed lands, or lands subject to overflow”; C, the 
circuit judge shall hear in a summary manner the 
objections, if any there be, to the establishment of 
the district; D, upon hearing the objections, “if any 
have been filed” he, “shall be of the opinion that the 
establishment of the said drainage district and the 
improvements to be made thereunder will be “either, 
first, for the “advantage of the owners of the real 
property therein” or second, “that the same would 
be in the interest of the public health, convenience or 
welfare”; Fifth, in case no objections have been filed 
the court shall by its order duly entered of record, 
declare and decree said drainage district a public 
corporation of the State. 

The importance of condition A under the fourth 
item above mentioned is emphasized by a proviso con- 
tained in Section 3 of the act, Sec. 1100 Revised 
General Statutes 1920, to the effect: “That no drain- 
age district shall be established or consolidated under 
any provisions of this article until there shall have 
been. first obtained the written approval or consent 
of the owner or owners of a majority in acreage of the 
lands within said district.” 

Assuming for the sake of argument upon the prin- 
ciple that great latitude should be accorded to the 
Legislature in the exercise of its proper powers, Stew- 
art v. DeLand-Lake Helen Special Road & Bridge 
Dist., in Volusia County, 71 Fla. 158, 71 South. Rep. 
42; State ex rel. Young v. Duval County, 76 Fla. 180, 
79 South. Rep. 692; Bailey v. Van Pelt, 78 Fla. 337, 
82 South. Rep. 789; Nabb v. Andrew, 89 Fla. 414, 
104 South. Rep. 591; McNeil v. Webeking, 66 Fla. 407, 
63 South. Rep. 728; Noble v. State, 68 Fla. 1, 66 South. 
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Rep. 163; Pinellas Park Drainage Dist. v. Kessler, 69 
Fla. 558, 68 South. Rep. 668; Charlotte Harbor & N. 
Ry. Co. v. Welles, 78 Fla. 227, 82 South. Rep. 770: 
State v. Bryan, 87 Fla, 56, 99 South. Rep. 327, that 
Chapter III Art. I. Div. 1 Title VII Revised General 
Statutes, supra, is a legislative determination of a 
system for the drainage of swamp and overflowed or 
wet lands, the fact remains that the system is poten- 
tial only, existing in possibility not in actuality. Its 
potency, by legislative expression, the verbiage of the 
act, the revealed purpose of the law making power, 
depends unqualifiedly upon the happening of the 
events enumerated under the fourth item above men- 
tioned, namely: B, the lands to be incorporated in the 
district proposed to be established must be a “con- 
tiguous body of wet or overflowed lands or lands sub- 
ject to overflow’; C, the circuit judge shall hear all 
objections that may have been filed; A, that the pe- 
tition shall be in writing and signed by a “majority, 
either in numbers or acreage, of the holders of the 
land” at least by a majority of the owners in acreage, 
and D, that the judge shall be of opinion either, first, 
that the establishment of the district will be for the 
“advantage of the owners of the real property there- 
in’, or, second, that it will be “in the interest of the 
public health, convenience or welfare’. 

Until these things happen, until they fall into a 
common action movement or condition, in other words, 
until they coordinate, the legislative will is unexer- 
cised, it is potential only. 

In our opinion there are three of the conditions 
required which are illegal and not within the power of 
the legislature to impose. The first is that it cannot. 
delegate its power to determine whether the estab- 
lishment of a drainage district will be in the “interest 
of public health, convenience or welfare’; second, it 
cannot establish such a district merely because it will 
be for the “advantage of the owners of the real proper- 
ty therein” and third, if it is a legislative function to 
determine those questions it may not require a person 
belonging to the judicial department to exercise the 
power which appertains to the legislative department. 

The power sought to be conferred is not a judicial 
power which may be exercised only by courts, because 
a court is a body in the government for the public ad- 
ministration of justice. Its purpose and sole function 
is to administer exact justice, as nearly as may be, to 
all parties before it, not to determine the wisdom of a 
public measure designed to promote the “public health, 
convenience or welfare”. See Johnston v. Hunter, 50 
W. Va. 52, 40 S. E. Rep. 448. 

There are administrative agencies which exercise 
functions judicial in their nature. It is practically 
impossible to create an administrative agency which 
does not possess in some degree judicial functions; but 
the fact that some bodies possess to some extent judi- 


cial powers does not neeessarily make such body a 
court within the meaning of the constitution. Craw- 
ford Co. v. Hathaway, 61 Neb. 317, 85 N. W. Rep. 303. 

In the case of Pinellas Park Drainage Dist. v. 
Kessler, supra, the act in question was held valid only 
against the attack which was made upon it that the 
Legislature was not authorized to empower the Board 
of Supervisors of the district to impose or make levies 
of taxes upon the lands in the district. 

The court did not sustain that contention. It 
merely held that there was no provision of the con- 
stitution requiring special assessments for local ben- 
efits by drainage operations to be levied by the county 


commissioners and that it is within the Legislative - 


power to authorize such special assessments to be 
made by the Board of Supervisors of an incorporated 
drainage district as is done by Chapter 6458 Acts of 
1913. 

The question of the power of the legislature to or- 
ganize the District in the manner provided by the 
statute was not presented or considered. 

Now, the statute under which the drainage district 
was organized vests in the court in which the peti- 
tio is filed a power which in one case the legislature 
may not exercise and in the other a power which it 
is a legislative function to exercise. 

The judge may find that the petition is properly 
signed yet he may refuse to enter the order because 
he may be of the opinion that the establishment of 
the district and the improvements to be made will not 
be in the interest of public health, convenience or wel- 
fare; or he may find that the petition is properly 
signed and the establishment of the district will be in 
the interest of public health, convenience or welfare 
but not for the advantage of the owners of the real 
property therein and refuse to enter the order for that 
reason. Or he may disregard the objections which 
may have been filed to the establishment of the dis- 
trict which denied the proper signing of the petition 
and enter the order establishing the district if he 
should be of the opinion that the district would be for 
the advantage of the owners or in the interest of public 
health, convenience or welfare as was done in the in- 
stant case upon the theory perhaps that the objections 
had been withdrawn, although the objections filed 
challenged the alleged existence of the fundamental 
conditions which the law requires shall be made to ap- 
pear before the legislative will operates upon them to 
the end that a district shall be formed. 

The levying of a tax or assessment for local ben- 
efits is the exercise of a sovereign power exclusively 
within legislative authority which it may in a proper 
case delegate to an agency to execute. 

It is universally recognized that upon the division 
of the government into three departments the power 


of taxation is legislative and falls to that branch of 
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the government without special assignment. See 
Meriwether v. Garrett, 102 U. S. 472, 26 L. Ed. 197; 
Spencer v. Merchant, 125 U. S. 345, 31 L. Ed. 763; 
8 Sup. Ct. Rep. 921; State Board of Tax Com’rs v. 
Holliday, 150 Ind. 216, 49 N. E. Rep. 14, 42 L. R. A. 
826. 

The purpose for which a tax is levied must be a 
public one and if it is not for a public purpose it is 
obviously not for the purpose for which the State is 
formed and is subject to judicial review. See Lucas 
County Auditor v. State ex rel. Boyles, 75 Ohio St. 
114, 78 N. E. Rep. 955, 7 L. R. A. (N.S.) 1196; State 
ex rel Douglas Co. v. Cornell, 53 Neb. 556, 74 N. W. 
Rep. 59, 68 A. S. R. 629, 39 L. R. A. 513; 1 Dillon 
Municipal Corp. 3 Ed. Sec. 508; Cooley on Taxation 
67; Sharpless v. Mayor of Philadelphia, 21 Pa. St. 
147, 59 Am. Dec. 759. 

The question what constitutes a public purpose is 
the difficult problem when the purpose for which the 
tax is levied lies within a zone the boundaries of 
which are not clear. The courts may be justified in 
interposing only when a violation of the principle is 
clear and the reason for interference cogent. Citizens’ 
Savings & L. Ass’n v. Topeka, 20 Wall. 653,22 L. Ed. 
455; Alfalfa Irrigation Dist. vs. Collins 46 Neb. 411, 
64 N. W. Rep. 1086. 

Under the provisions of the act which constitutes 
the authority for the establishment of drainage dis- 
tricts a public agency may be formed in which the 
power to levy and collect taxes is vested, but such 
agency may under the provisions of the act exist if in 
the opinion of the court the district and the improve- 
ments to be made will be for the “advantage of the 
owners of the real property therein” as contradis- 
tinguished from the character of the enterprise as one 
“in the interest of the public health, convenience and 
welfare’. 

The act it would seem thus contains its own seeds 
of dissolution. Advantage to the owners of the land 
may exist irrespective of whether the enterprise is 
for the public health or welfare. If it is in fact for 
the latter purpose the owners share that advantage in 
common with the public, so it is evident that there 
was in the legislative mind a personal or private ad- 
vantage distinguished from the public health and 
welfare. 

In this view of the case and without discussing the 
other questions presented we are of the opinion that 
the injunctional order was correct and it is hereby af- 
firmed. 

BUFORD, J., concurs. 

TERRELL, C.J., and WHITFIELD, J., concur in 
the affirmance. 

STRUM and BROWN, JJ., dissent. 

Terrell, C.J., and Whitfield, J., concur in affirm- 
ing the order appealed from temporarily restraining 
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the collection of the annual drainage taxes levied upon 
lands in the Interbay Drainage District, because of 
the showing of illegality in the proceedings had. 

Opinion filed May 29, 1929. 

An appeal from the Circuit Court for Hillsborough 
County, F. M. Robles, Judge. ‘ 

E. E. Graves, A. G. Turner, H. S. Phillips and 
O. K. Reaves for Appellants; Henry E. Williams and 
George C. Bedell, for Appellees. 

BROWN, J. (dissenting). 

It appears to me that the bill in this case was in 
its essence a collateral attack by individuals upon the 
legal existence of the public corporation—the drain- 
age district—which method of attack is not per- 
missible. Quo Warranto by the State is the remedy 
to test such a question. State v. City of Sarasota, 
109 So. 473; West v. Town of Lake Placid, 120 So. 
361. 

STRUM, J., concurs. 


ROBERT ROWE, alias BOB ROE, 
and ARTIE COLSON, 
Plaintiffs in Error, 
v. HILLSBOROUGH COUNTY. 
THE STATE OF FLORIDA, 
Defendant in Error. 
BUFORD, J. 

In this case the State relied for a conviction very 
largely on the alleged confession of the defendants. 

There is evidence in the record that the alleged 
confession was freely and voluntarily made in the 
presence of an alleged officer in a cell in the County 
jail and within hearing of two other officers planted 
in an adjoining cell to hear what was said. 

The alleged confession of Rowe was obtained, if 
at all, under such condition as to make it of no value 
in a court of justice. The record convinces us that 
one of the police officers beat Rowe with a piece of 
garden hose in an effort to extort a confession from 
him and that although they failed at that moment to 
get the desired statement, they followed this up by 
planting officers in and about his cell to question and 
annoy him during the same night and immediately 
after the beating with the hose and while the accused 
was still feeling the effects of the unlawful treatment 
which had been imposed upon him and that this was 
done to procure some statement which could be used 
against the accused without any warning having been 
given to the accused of their legal rights in the prem- 
ises. 

Alleged confessions procured by such means should 
not be received by courts as the basis for convictions. 

In Nickels vs. State 90 Fla. 659, 106 So. 479 this 
Court say: 

“The law is well settled that when an extra 
judicial confession is made in conformity with the 
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rule above stated it is admissible, though it may 
not be the spontaneous utterance of the accused. 
The fact that the confession was obtained by 
questioning the prisoner will not alone exclude it, 
even though some of the questions be leading and 
assume guilt, if the confession in fact emanates 
from the free will of the accused and is without 
inducement of hope, fear or other illegal influ- 
ence. Davis v. State, decided at this term. See 
also Ziang Sung Wan v. United States, 266 U. S. 
: Sup. Ct. Rep. , decided October 13, 
1924; Underhill’s Crim. Ev. (8rd Ed.) 352; Cur- 
ry v. State, 203 Ala. 239, 82 South. Rep. 489; 
State v. Penny, 113 Iowa 691, 84 N. W. Rep. 509; 
Young v. State, 90 Md. 579, 45 Atl. Rep. 531; 
State v. Priest, 117 Me. 223, 103 Atl. Rep. 359; 
State v. Barrington, 198 Mo. 23, 95 S. W. Rep. 
235. A mild degree of persistency in such ques- 
tioning is sometimes sanctioned. People v. Sim- 
sen, 153 Cal. 387, 95 Pac. Rep. 863; State v. Ban- 
neik, (N. J.) 64 Atl. Rep. 994. When consider- 
ing such a confession, however, trial courts should 
exercise great diligence to ascertain whether such 
questioning was so repeated and persistent and 
applied under such attending circumstances of 
intimidation or of inequality between the inter- 
rogator and the accused as to impair the freedom 
of will of the latter and thereby amount to com- 
pulsion. The effect as well as the form of the 
compulsion should be carefully weighed and con- 
sidered, for a confession obtained by compulsion 
must be excluded, whatever, may have been the 
character of the compulsion. Ziang Sung Wan v. 
United States, 266 U. S. 1, Law Ed. , de- 
cided October 13, 1924.” 

See also Bates vs. State 78 Fla. 672, 84 So. 
373. 

Because of the great probability that the confes- 
sions, if made at all, were not freely and voluntarily 
made and because of it appearing that the verdict of 
the jury was probably largely influenced by the ad- 
mission in evidence of the alleged confessions the 
judgment should be reversed and it is so ordered. 

Reversed. 

TERRELL, CJ., and WHITFIELD, STRUM and 
BROWN, JJ., concur. 

ELLIS, J., dissents. 

Opinion filed June 25, 1929. 

A writ of error to the Criminal Court of Record 
for Hillsborough County, W. Raleigh Petteway, 
Judge. 

Whitaker Brothers, for Plaintiffs in Error; 


Fred H. Davis, Attorney General, and Roy Camp- 
bell, Assistant, for the State. 


ROBERT ROWE, alias Bob Roe, 
and ARTIE COLSON, 
Plaintiffs in Error, 
Wi: HILLSBOROUGH COUNTY. 
THE STATE OF FLORIDA, 
Defendant in Error. 
ELLIS, J., dissenting. 

The plantiffs in error robbed a negro named An- 
drew Morgan, driver of an ice wagon for the Con- 
sumers Ice Company, taking from him about fifteen 
dollars in paper money and coin. The accused accom- 
plished the robbery by putting the victim in fear of 
personal injury by the use of pistols which they point- 
ed at him while they relieved the negro of his money. 
The two were convicted of the offense and seek to re- 
verse the judgment on writ of error. 

The assignments of error are four in number. The 
first is not argued and is therefore abandoned. The 
second and third question the court’s ruling in “per- 
mitting the witnesses on behalf of the State to testify” 
to confessions made by the defendants and to conver- 
sations between them over objections interposed 
“upon all of the grounds of said objections stated’. 
The words in quotation are common to both assign- 
ments. The fourth assignment is based upon over- 
ruling a motion for a new trial, under which assign- 
ment counsel question the sufficiency of the evidence 
to support the verdict. 

We think there is no merit in that assignment. 
The evidence was ample to convict the two persons ac- 
cused of the crime. 

The second and third assignments of error are 
argued together. It has long been the practice at the 
bar, and this Court has by its decisions consistently 
required the practice to be observed, that each error 
should be distinctly specified and separately assigned. 
See Williams v. State, 5 Fla. 138, 50 South. Rep. 749; 


~Emerson v. Ross, 17 Fla. 122; McMillan v. Warren, 


59 Fla. 578, 52 South. Rep. 825; Maloy v. State, 39 
Fla. 4382, 22 South. Rep. 719; Burt v. Fla. S. Ry. Co., 
43 Fla. 339, 31 South. Rep. 265; Strobhar v. State, 55 
Fla. 167, 47 South. Rep. 4. 

It would be difficult to frame an assignment of 
error in more general and less definite terms, con- 
veying at the same time less information to the court 
about the alleged error, than the language in which 
the second and third assignments were cast. There 
were nine or ten witnesses for the state; some of them 
called to the stand as many as three times. Some tes- 
tified to admissions made by one or both of the de- 
fendants in conversations among themselves and oth- 
ers while confined in a cell. The conversations were 
overheard by witnesses who were in adjoining cells. 
The record does not disclose that the admissions made 
by the defendants were made under the influence of 
any inhuman or deliberately cruel treatment of the 
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prisoners by the officers. They were made after the 
defendant Rowe had been struck by the officer and 
had been taken back to his cell. The conversations 
between the four inmates of the cell were not in the 
nature of confessions but were in the nature of plans 
for their defense and the making way of a witness 
for the State. In the conversation which occurred 
between them there were admissions of guilt but the 
object of it was to plan a defense and consisted of 
suggestions as to the best method of defending the 
charges against them. 

A man named Chevis, an officer, who seemed to 
carry his feelings or sense of honor “on his sleeve’, 
became excited because while questioning one of the 
defendants, not in the cell but in the office before the 
conversation occurred in the cell, the defendant de- 
nied an implied accusation contained in the officer’s 
question, whereupon the officer struck the prisoner 
with a piece of garden hose. Such an exhibition of 
ferocity on the part of a guardian of the peace is, of 
course, deplorable and a sad commentary upon a police 
system which makes it possible, but it does not appear 
that the admissions of either of the defendants were 
made under the influence of such disgraceful treat- 
ment. After the transaction occurred the defendant 
was taken back to the cell and he and his fellow in- 
mates began the conversation which is held by the 
majority opinion to be inadmissible, though the testi- 
mony of no certain witness is named in the assign- 
ments of error nor is the point on which the assign- 
ments are made supported by the record. 

There is no error in the record so flagrant as to 
require a reversal of the judgment in the interests of 


justice, therefore, I think the judgment should be 
affirmed. 


J. G. RAWLS, et al., County 
Commissioners, Duval County, 
Plaintiffs in Error, 
v. DUVAL COUNTY. 
STATE ez rel., OSCAR NOLAN, as 
Tax Assessor, Duval County, 
Defendant in Error. 

WHITFIELD, J. 

In mandamus proceedings brought in the Circuit 
. Court by the County Assessor of taxes against the 
County Commissioners of Duval County, the question 
is presented as to whether the County Assessor of 
taxes for Duval County is entitled to receive from the 
county, commissions for the assessment of special 
taxes levied in the special tax school districts in Du- 
val County and commissions for the assessment of 
special taxes levied upon property in Duval County 
pursuant to Chapter 12026, Acts of 1927, creating a 
special taxing district to be known as “Florida Inland 
Navigation District,” including Duval and several 


other counties. The Circuit Court decided in favor of 
the assessor and awarded a peremptory writ. The 
County Commissioners took writ of error. 

Public officers have no legal claim for official 
services rendered except when, and to the extent that, 
compensation is provided by law, and when no com- 
pensation is so provided, the rendition of such serv- 
ices is deemed to be gratuitous. 46 C. J. 1014, and 
authorities cited. 

The Constitution contains the following: “The 
legislature shall provide for the election* in each coun- 
ty of *a county assessor of taxes, a tax collector’’*. 
Their powers, duties and compensation shall be pre- 
scribed by law.” Sec. 6, Art. VIII. “The legislature 
shall not pass special or local laws * regulating the 
fees of officers of the State and county.” Sec. 20, 
Art. III. “In all such cases all laws shall be general 
and of uniform operation throughout the State.” 
Sec. 21, Art. III, as amended in 1928. “The com- ~ 
pensation of all county school officers shall be paid 
from the school fund of their respective counties, and 
all other county officers receiving stated salaries 
shall be paid from the general funds of their respective 
counties.” Sec. 15, Art. XII. “The legislature shall 
provide for a uniform and equal rate of taxation.” 
Sec. 1, Art. IX, as amended in 1924. “The legislature 
shall authorize the several counties * to assess and 
impose taxes for county * purposes, and for no other 
purposes.” Sec. 5, Art. IX. The statutes provide for 
the election every four years of a county assessor of 
taxes, Sec. 252. The general duties of county as- 
sessors of taxes are prescribed by law. Secs. 913, 
et seq. Their duties in assessing taxes for pecial tax 
school districts are stated in Sections 713, et seq., 
Comp. Gen. Laws, 1927. As to duties of the county as- 
sessors of taxes in assessing taxes for “Florida In- 
land Navigation District, see Sections 19, et seq., 
Chapter 12026, Acts of 1927. Section 797, Revised 
General Statutes, 1920, Section 1028, Compiled Gen- 
eral Laws 1927, provides that “The county assessor 
of taxes shall be entitled to receive the following com- 
missions upon the amount of taxes, general or special, 
assessed, but not on each separately, excluding errors, 
to-wit: 

“On the first four thousand dollars, ten per cent. ; 
on the next three thousand dollars, five per cent.; on 
the balance, one and one-half per cent., which shall be 
allowed him by the Comptroller, and paid to him by 
the Treasurer as other Comptroller’s warrants are 
paid; and the county assessor of ‘taxes shall receive 
the same rate of commission for assessing the county 
tax, to be allowed by the county commissioners and 
paid by the county treasurer.” 

Under the last quoted statute the assessor of 
taxes “shall be entitled to receive” stated “‘commis- 
sions upon the amount of taxes, general or special, 
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assessed” for State purposes, and he “shall receive the 
same rate of commission for assessing the county tax.” 
The section is a general law. It prescribes no commis- 
sions to be paid for assessing any district taxes, and 
it is clear that “the county tax” referred to in the 
section does not include the tax that is assessed for 
special tax school districts in the county, and does not 
include the tax levied in the county for “Florida In- 
land Navigation District,” since neither is a “county 
tax” within the meaning of the statute prescribing 
the compensation to be paid to county assessors of 
taxes. The tax assessor assesses all the different 
classes of taxes, not municipal, that are assessable in 
the county, at the same time and on the same assess- 
ment roll; but the statute provides that his compen- 
sation shall be a stated commission on assessments of 
general or special State taxes and a like “commis- 
sion for assessing the county tax,” no provision being 
made for commissions on assessments other than 
those for the State and “the county tax’, which do 
not include district taxes of any nature. It is com- 
petent for the legislature to prescribe that the com- 
pensation of county officers shall be confined to that 
allowed for services rendered the public, as in as- 
sessing or collecting one class of taxes without any 


allowance for assessing or collecting other classes of 
taxes. 


Chapters 11898 and 11899, Acts of 1927, Sections 
1035 and 1036, Comp. Gen. Laws, 1927, contain 
separate provisions prescribing the commissions to be 
paid to “the county assessor and collector of taxes 
in counties having” population between stated ag- 
gregates “according to the last State census,” being 
among the smaller counties, “for assessing and col- 
lecting the county tax”, and also contain a provision 
that the “commissions for assessing and collecting the 
tax in special tax school districts shall be audited and 
allowed by the county board of public instruction and 
shall be at the rate of two per cent on such assess- 
ment and collection. The commissions for assessing 
and collecting other special taxes shall be allowed by 
the county commissioners or bond trustees at the rate 
of two per cent and paid out of the special taxes.” 
If these latter sections regulating the fees of county 
officers are general laws within the requirements of 
Section 20, Article III, Constitution, and if the pro- 
vision relating to compensation for assessing special 
tax school district taxes does not conflict with the 
organic principles stated in The State of Florida 
ex rel. The Board of Public Instruction of Gadsden 
County v. The Board of County Commissioners, 17 
Fla. 418, the sections last quoted from do not apply io 
Duval County. Section 1028, Compiled Generali Laws, 
1927, controls this case and it allows the commission- 
ers to pay commissions to the county assessor of 
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taxes only “for assessing the county tax.” 
Reversed. 


TERRELL, C.J., and ELLIS, BROWN and BU- 
FORD, JJ., concur. 


Opinion filed June 28, 1929. 


A writ of error to the Circuit Court for Duval 
County, Daniel A. Simmons, Judge. 

John E. Mathews and J. Tarver Hooks, for Plain- 
tiffs in Error; 


George C. Bedell and Chester Bedell, for Defend- 
ant in Error. 


H. H. GODWIN, ADA GODWIN 
and J. E. BLACKBURN, 
Appellants, 
V. POLK COUNTY, FLORIDA. 
FT. MEADE BUILDING, LOAN 
& SAVINGS ASSOCIATION, 
a Corporation, 


Appellee. 
BUFORD, J. 


In this case the Appellee filed bill to foreclose a 
mortgage. Service was had on the Appellants, who 
were Defendants in the court below and a decree pro 
confesso was in due course entered against them. 

The cause was referred to a Master duly appointed. 


The Master made his report and final decree was en- 
tered. 


The property involved was sold and the sale was 
confirmed. There was a petition for writ of assist- 
ance and the writ issued. An order was made on the 
3rd day of January 1928 and filed on the 16th day of 
January 1928 staying the writ of assistance. On the 
10th day of January 1928, the cause coming on to be 
heard upon petition and supplemental petition for an 
order staying the writ of assistance, an order was 
made denying petition and supplemental petition and 
vacating and setting aside the aforementioned order 
made by the court on the 3rd day of January 1928 and 
filed on the 16th day of January 1928. 


On the 7th day of February notice of appeal was 
filed, which appeal was from the order of the 10th 
day of January 1928 overruling and denying both the 
original petition and motion and the supplemental pe- 
tition or motion to stay the writ of assistance and va- 


cating and setting aside the former order staying the 
writ of assistance. 


The appeal brings to this Court for review only 
that order made on the 10th day of January 1928. 
This order does not involve any matter which is the 
proper subject of review by the appellate court. It 
involves only the execution of the process of the cir- 
cuit court, which process issues as a matter of right 
when required subsequent to a lawful sale under a . 
valid decree of a foreclosure. 
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Section 4639 C. G. L. of Fla. 1927 provides as fol- 
lows: 

“Courts of error shall have power to quash 
proceedings in error in all cases in which error 
does not lie, or where they are taken against good 
faith or merely for delay, and any decree in such 
case damages against the plaintiff in error not 
exceeding ten per cent.” 

The provisions of this section, it will be observed, 
apply to writs of error. 

Section 4965 C. G. L. 1927 provides as follows: 

“The provisions of law relating to writs of 
error governing the filing of transcripts of rec- 
ords, and proceedings thereon, and filing assign- 

- ments of errors, the duty of appellate court in 
examining the record and giving judgment, in 
causing execution of its decrees and in quashing 
writs of error, shall be applicable to appeals in 
chancery.” 

Quashing a writ of error has the same effect in 
connection with a law action which the dismissal of 
an appeal will have in connection with a chancery 
suit. See Holland vs. Webster 43 Fla. 85, 29 So. 625. 

For the reasons stated the appeal should be dis- 
missed and it is so ordered. 

Dismissed. 

WHITFIELD, PJ., and STRUM, J., concur. 

TERRELL, CJ., and ELLIS and BROWN, JJ.. 
concur in the opinion and judgment. 

Opinion filed June 28, 1929. 

An appeal from the Circuit Court for Polk County, 
Harry G. Taylor, Judge. 

W. W. Whitehurst, for Appellants; 

Patterson & Wilson, for Appellee. 


H. H. GODWIN, ADA E. GODWIN, 
& J. E. BLACKBURN, 


Appellants, 

Vv. POLK COUNTY. 
FORT MEADE BUILDING, LOAN AND 
SAVINGS ASSOCIATION, 

a Corporation, 
Appellee, 


BUFORD, J. 

This cause having heretofore been submitted to the 
Court upon the transcript of the record of the decree 
herein, and briefs and argument of counsel for the 
respective parties, and the record having been seen 
and inspected, and the Court being now advised of its 
judgment to be given in the premises, it seems to the 
court that there is error in said decree in so far as 
it allows a solicitor’s fee of $201.00. Brett v. First 
National Bank of Marianna; Brooks vs. Roberts, both 
decided at the January term of court. 

The allegations of the Bill of Complaint are insuf- 
ficient to constitute a basis of decree for solicitor’s 


fees. It also appears that the items for abstract 
$25.00, and the judgment $58.25, making a total of 
$83.25 are not supported by the pleadings or proof. 

For the reasons stated the cause is remanded with 
direction that the Chancellor amend the decree by 
eliminating the sum of $201.00 allowed for solicitor’s 
fees and the sum of $25.00 for abstract and the sum 
of $58.25 for judgment and that the decree so amend- 
ed will stand affirmed. 

It is so ordered that the cost of this appeal be 
taxed against the appellee. 

The decree affirmed in part and remanded. 

TERRELL, CJ., and WHITFIELD, ELLIS and 
BROWN, JJ., concur. 

Opinion filed June 28, 1929. 

An appeal from the Circuit Court for Polk County. 
Harry G. Taylor, Judge. 

W. W. Whitehurst, for Appellants; 

Patterson & Wilson, for Appellee. 


CARROLL DUNSCOMBE, et al, 
Appellants, 
Vv. 
COUNTY COMMISSIONERS 
OF MARTIN COUNTY, 
Appellees. 
PER CURIAM. 

This appeal is from an order dissolving an injunc- 
tion against the erection of a new court house and 
jail in Martin County, Florida. 

The constitution provides that “in the formation 
of new counties the county seat may be temporarily 
established by law.” Section IV Art. VIII Constitu- 
tion. Martin County was established by Chapter 
10180 Acts of 1925, it being provided that “The Town 
of Stuart shall be the temporary county seat of said 
county for a period of five years.” Upon a bill of 
complaint filed December 13, 1928, the county com- 
missioners of Martin County were enjoined from 
making agreements or contracts for the erection of a 
new court house and/or jail. Later the injunction 
was dissolved and the complainants appealed. 

If it be conceded that the statutory provision that 
the Town of Stuart shall be the temporary county 
seat “for a period of five years,” is valid, and though 
it appears that the county greatly needs a better court 
house and jail than those now being used as such, yet 
in view of the organic provisions that in the forma- 
tion of a new county, “the county seat may be tem- 
porarily established by law,” and that the legislature 
shall provide by general law for the removal of coun- 
ty seats, the statutes sections 2384 et seq., Comp. Gen. 
Laws 1927, authorizing the county commissioners to 
erect a court house or jail, must be interpreted to be 
applicable when a permanent county seat has been 
designated as required by law. It does not appear that 
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a permanent county seat for Martin County has been 


duly chosen and the injunction should not have been 
dissolved. 


Reversed. 

TERRELL, C.J., and WHITFIELD, ELLIS, 
BROWN and BUFORD, JJ., concur. 

Opinion filed June 28, 1929. 


- An appeal from the Circuit Court for Martin Coun- 
ty, Elwyn Thomas, Judge. 


T. T. Oughterson and Wideman & Wideman, for 
Appellants ; 


John J. Moore, for Appellees. 


FREDERICK H. SMITH, doing 
business under the firm name 
of Smith Electric Company, 
. Plaintiff in Error, 
Vv. PALM BEACH COUNTY. 
ELIZABETH E. HINKLEY, and 
W. W. HINKLEY, her husband, 
Defendants in Error. 
ELLIS J. 

At 814 Lake Avenue in Lake Worth, Florida, 
there was a building occupied for business purposes 
by persons engaged as real estate brokers. One of 
the agencies was known as the Lackawanna Syndi- 
cate operated by two men named Bryant and another 
named Wepf. The building was about twenty feet 
wide and fronted south on Lake Avenue. There was 
an awning in front of the building to which it was at- 
tached, extending partly over the sidewalk for the en- 
tire width of the building. The frame work of the 
awning consisted of galvanized pipes about an inch 
in diameter fastened together in the form of a trian- 
gle, the base attached to the front of the building by 
means of metal plates into which the ends of the pipes 
at the base of the triangle were screwed and the plates 
were fastened to wooden strips in size about 1x4’, 
which strips were in turn fastened to the building. 
Upon the frame of the awning were placed corrugated 
galvanized iron sheets which served as the roof of the 
awning. There were no supports underneath ihe 
frame work of the awning. 

The Lackawanna Syndicate desired to attach an 
electric sign to the front of the building above the 
awning. The sign was of metal framework and was 
about three feet long and two feet wide. Frederick 
Smith, who was engaged in business under the name 
of Smith Electric Company, was employed by the 
Lackawanna Syndicate to put the sign in place. His 
employees, who were engaged in doing the work, used 
the awning as a scaffold or place on which to stand 
while putting the sign in place. As they were execut- 
ing the work under these conditions the awning tore 
loose from its fastenings on the west side and fell to 
the sidewalk. Mrs. Elizabeth E. Hinkley, a pedes- 


59 


trian on the sidewalk at the time the awning fell, was 
struck by it and severely injured. 

The accident occurred in February, 1926, and the 
following May W. W. Hinkley brought an action 
against Smith for damages resulting from the in- 
juries to his wife. He claimed five thousand dollars 
damages on account of money he was required to 
spend for the services of doctors, nurses, hospital 
fees, hotel bills, and because of the deprivation of his 
wife’s society and companionship for a period of 
about ten weeks. 

At the same time Mrs. Elizabeth Hinkley and her 
husband brought an action against Smith for dam- 
ages on account of the injuries she received and 
claimed ten thousand dollars damages. 

There were four counts in each declaration. The 
two causes were consolidated under an order of the 
court upon motion of defendant’s counsel. Demurrers 
to the first, third and fourth counts of the declara- 
tions were sustained. Thereupon amended declara- 
tions were filed each embracing three counts. Both 
declarations were framed in the same terms. Pleas 
of not guilty were interposed to the second and third 
counts of the amended declarations and demurrers to 
the first and fourth counts were interposed. No or- 
der seems to have been entered upon this demurrer. 
The amended declarations contained no fourth count 
and plaintiffs’ counsel seem to have abandoned the 
first count as they joined issue upon the pleas to the 
second and third counts and proceeded to trial. Ver- 
dicts for the plaintiff in each case were rendered. In 
the W. W. Hinkley case the verdict was for twenty- 
one hundred and thirteen dollars and twenty-five 
cents and in the Elizabeth Hinkley case it was for the 
sum of two thousand dollars. A motion for a new 
trial was overruled and judgment was entered in each 
case. 

The second and third counts of the two amended 
declarations are framed in similar terms. No differ- 
ences exists between the counts of the same number 
in the two declarations in point of substance. 

The two actions rest upon the alleged negligent 
act of the employees of Smith in using the awning as 
a scaffold or place upon which to stand while putting 
the electric sign in place. Count two alleged that they 
knew that it was insecure and unsafe and being over 
a sidewalk where people were passing would injure 
some one or more of them if it should fall. The third 
count alleged that the employees of Smith knew or 
had reasonable cause to believe that the awning was 
unsafe for the purpose for which they used it and 
that it constituted a menace or danger to pedestrians 
using the sidewalk. 

In drafting the second and third counts of each 
declaration the pleader made a part of the first count 
parts of them. Such practice was held to be permis- 
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sible in F. C. and R. Ry. Co. v. Foxworth, 41 Fla. 1, 
25 South. Rep. 338, 79 Am. St. Rep. 149, but the Court 
held that to be effective the reference should be 
definite and certain. In the Foxworth case ihe plead- 
er “averred” in the following counts ‘‘each and every 
the allegations of the first count’ which remained a 
part of the pleadings throughout the trial. In the 
case at bar the first count was abandoned. There was 
a demurrer to it which was not disposed of but the 
parties went to trial on the second and third counts 
which standing alone were incomplete. The first 
count being abandoned was no longer part of the case. 
It was as if it were out of the record, yet some part 
of it sought to be retained as part of the two counts 
upon which the parties went to trial. The point is not 
raised, however, and we will pass it. 

We think there is no merit in any of the assign- 
ments of error. 

Those which attack the legal sufficiency of the evi- 
dence to support the cause of action as developed by 
the declaration are without merit because the act of 
the employees of the defendant in using the awning 
as they found it with its inherent structural weakness 
and insufficiency for the purpose for which it was 
used was an act of negligence fraught with a high 
degree of danger to pedestrians who might have been 
using the sidewalk. Fault on the part of the defend- 
ant is found in his failure, accompanied by implied 
knowledge of the unsuitableness of the awning for the 
purpose for which he used it and the probable result 
to pedestrians of such use, to observe the legal duty 
of making the awning’ safe for such use. If there had 
been no awning and he had constructed a scaffold for 
his use in putting up the sign and while using the 
scaffold it had falien and injured the plaintiff he could 
not have escaped liability. Is he in any degree less 
liable because he used the awning unsuitable for such 
purpose as it apparently was? He placed two men 
upon the awning, leaned a ladder against it and added 
the weight of the electric sign and accessories. Was 
he legally within his rights to presume that the awn- 
ing would support any weight he might have found 
it necessary to place upon it? Or was he bound io 
observe reasonable care to make sure that such use 
of the structure was accompanied by no danger io 
passers by? It is universally held that negligence is a 
failure to exercise the degree of care demanded by 
the circumstances. See Ruse v. Philadelphia etc. R. 
Co., 239 U. 8. 463, 60 L. Ed. 384, 36 Sup. Ct. Rep. 
134; Barrett v. Southern Pac. Ry. Co. 91 Cal. 296, 27 
Pac. Rep. 666, 25 A. S. R. 186; Depur v. Flateau, 100 
Minn. 299, 111 N. W. Rep. 1, 8 L. R. A. (N.S.) 485. 

The rule is forcefully stated in the last case cited 
although the facts in that case differ from those of 
the case at bar. The rule, as stated, is as follows: 


“whenever one person is by circumstances placed in 
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such a position with regard to another that every one 
of ordinary sense who did think would at once recog- 
nize that if he did not use ordinary care and skill in 
his own conduct with regard to those circumstances 
he would cause danger of injury to the person or 
property of the other, a duty arises to use ordinary 
care and skill to avoid such danger.” 

Assignment of error numbered six relates io che 
testimony of a nurse at the hospital to which Mrs. 
Hinkley was carried for treatment. The witness tes- 
tified from a record which she had made of the case 
at the time as to what she did for the patient. It 
was insisted that the record itself was the best evi- 
dence. The objection is without merit. Where a wit- 
ness has no independent recollection of the facts but 
states that he reduced them to writing at a time when 
he had a perfect recollection of them, he may refer to 
such writing. He may use a writing when it is used 
to assist his memory, his recollection of the fact being 
imperfect. 11 Ency. of Ev. 99; Adams v. Board of 
Trustees I. I. Fund, 37 Fla. 266, 20 South. Rep. 266. 

Assignments numbered eight and fifteen rest upon 
the following incident which occurred during the 
taking of testimony and after counsel had argued the 
case before the jury. Plaintiff’s counsel sought to 
show by one of the plaintiffs in the case that the de- 
fendant was fully indemnified by liability insurance. 
The court upon objection excluded such evidence. 

After the argument of the case by the counsel for 
the respective parties the defendant’s counsel made 
the following statement: 

“I would like to have exceptions noted to cer- 
tain remarks before the jury, attorney for the 
defendant excepts to certain remarks made by at- 
torney for the plaintiffs in his closing argument 
to the jury, the remarks being as follows: ‘It is 
not because Mr. Smith did not want to pay these 
claims that we are here; we tried to show you 
what he had to say about this and they wouldn’t 
let us.’ “The other remark: ‘Mr. Smith was very 
fair about this, we had no trouble about him’.”’ 


The court overruled the objection and defendant 
excepted. 

The objection was not preserved in such manner as 
to present it to this Court. The manner in which ob- 
jectionable statements by counsel in arguing a cause 
before the jury may be excepted to as improper has 
been pointed out by the court in many cases. When 
counsel do not observe the rules their failure to do so 
is always at the peril of their clients. See Willing- 
ham v. State, 21 Fla. 761. 

Statements of fact in a motion are not evidence of 
the facts related therein. Nichols v. State, 86 Fla. 
208, 98 South. Rep. 497. 

All that the bill of exceptions discloses is that after 
the argument of the case counsel desired to have an 
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exception noted to certain remarks made by counsel 
‘for plaintiff. But, as pointed out in the Willingham 
‘ease, there is no such thing as review by this Court 
‘of the propriety of counsel’s remarks in argument but 
the review is of the court’s ruling thereon at the time 
the objection to the remark is made. 

So far as the record in this case shows to the con- 
trary defendant’s counsel never objected to the alleged 
remarks or if he did the court sustained the objection 
and instructed the jury accordingly, non constat but 
that defendant’s counsel waived the objection. The 
record does not show that any objection was made, 
but merely an exception was desired to be taken to a 
transaction which he said occurred. No objection io 
the alleged remark was made at the time and the court 
was given no opportunity to rule upon it. 

The remaining assignments of error are based 
upon an erroneous theory of the case from the view 
point of the defendant’s liability and need not be con- 
sidered. 

The judgment is affirmed. 

TERRELL, C.J. and BROWN, J., concur. 

WHITFIELD, P. J. and STRUM and BUFORD, 
JJ., concur in the opinion and judgment. 

Opinion filed July 10, 1929. 

A writ of error to the Circuit Court for Palm 
Beach County, C. E. Chillingworth, Judge. 

Joseph S. White, for Plaintiff in Error; 

McCoy & Finch, for Defendants in Error. 


R. H. HEMPHILL, and REVA 
HEMPHILL, his wife; REALTY 
BOND AND SHARE COMPANY, a 
Delaware corporation; SAN 
SEBASTIAN DEVELOPMENT 
CORPORATION, a Florida 


Corporation, 
Appellants, 
Vv. INDIAN RIVER COUNTY. 
ADOLPH PESAT, and WILLIAM 
HILLEBRAND, 
Appellees. 
ELLIS, J. 


This is an appeal from an order denying a peti- 
tion to stay the sale of lands under a decree of fore- 
closure. The facts are as follows: 

R. J. Hemphill and his wife Reva were indebted 
to Adolph Pesat and William Hillebrand in the sum 
of twenty thousand dollars evidenced by three promis- 
sory notes in the sum of $6,666.66 each. ‘The notes 
were dated June 17, 1925, and payable respectively on 
the 17th of June, 1926, 1927 and 1928. The debtors 
executed a mortgage upon certain lands to secure the 
payment of the debt. The mortgage contained usual 
covenants of seizen, that the land was free of en- 
cumbrances, warranty, and that the mortgagors would 


pay the debt when due according to the terms of the 
notes and pay all taxes and attorneys’ fees reasonably 
incurred and to keep the building insured for the 
benefit of the mortgagees. The mortgage contained 
an acceleration clause which may be construed to au- 
thorize the mortgagees to declare all the notes due 
and payable upon the failure of the mortgagors to 
pay any part of the principal debt or interest upon it. 

The Hemphills failed to- pay the first note wuen 
it became due and failed to pay all the interest due 
upon the principal sum. 

On September 14, 1925, the Hemphills conveyed 
the land to the Realty Bond and Share Company, a 
Delaware Corporation, and on the 12th day of Jan- 
uary, 1926, that corporation sold to San Sebastian 
Development Corporation, a Florida Corporation, each 
grantee taking the property with notice of the Hemp- 
hill mortgage which was duly recorded. On the last 
named date the San Sebastian Development Company 
gave to the Realty Bond and Share Company a mort- 
gage upon the land and other property to secure a 
debt of $241,875.00 evidenced by promissory notes. 

On August 20, 1927, Pesat and Hillebrand exhibit- 
ed their bill in chancery to enforce the Hemphill 
mortgage lien against the Hemphills and made the 
Realty Bond and Share Company and the San Sebas- 
tian Development Corporation parties defendant. 

All defendants answered. The cause was referred 
to a master on December 27, 1926, to take testimony. 
The special master made his report on January 28, 
1927, of which notice was given to solicitors for the 
respective parties. The cause was set down for hear- 
ing on the 21st day of February, 1927, and called up 
for hearing after due notice on the 1st day of March 
following. 

A final decree was entered for the complainants in 
the sum of $20,000 principal, $1,919.17 interest and 
$1,240 solicitors’ fees. It was ordered that the de- 
fendants pay those sums of money within five days 
and in default the lands should be sold by the special 
master at public outcry for cash to the highest bidder 
before the court house at Vero Beach after notice to 
be published in a newspaper once each week for four 
consecutive weeks. The master was required to make 
report to the court of his doings under the decree. 
The first notice of the proposed sale was filed in the 
clerk’s office on March 3, 1927, and stated that the 
sale would take place between the legal hours of sale 
on Monday the 4th day of April, 1927. 

No sale of the property seems to have been made 
on that date and on August 4, 1927, another notice of 
the proposed sale was filed in the clerk’s office that 
the property would be sold on the 5th day of Septem- 
ber, 1927. 

On the Ist day of September, 1927, all the defend- 
ants joined in a petition to the court praying for an 
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order staying the sale, to prevent a forfeiture of a 
large sum of money which had been paid upon the 
decree under contract made between the parties sub- 
sequently to the decree, to vacate the decree of fore- 
closure, that the debt and mortgage be restored in all 
respects to their original status except for the 
amounts paid upon it and for general relief. The 
facts alleged in the petition were verified by oath of 
petitioners’ solicitor. A copy of the contract between 
the parties was made a part of the petition. 

The court denied the prayer of the petition and 
from that order an appeal was taken. 

The facts which were alleged in the petition, 
briefly stated, were as follows: At the time of filing 
the petition the special master’s report was missing 
from the court files and petitioners could not find it 
nor ascertain its contents; that no notice of the filing 
of the report or of setting the cause down for hear- 
ing was ever given to the petitioners or their solicit- 
ors, which it was alleged violated Chancery Rules 
numbered 84 and 86; that the special master on March 
3, 1927, advertised the land for sale to take place on 
April 4, 1927; that on August 4, 1927, he again ad- 
vertised the land for sale to be made on September 5, 
1927, which action was without authority because the 
decree directed him to advertise and sell the land and 
make report of the same to the court with all con- 
venient speed. It was alleged that subsequently to 
the date of the entry of the final decree the parties 
entered into an agreement in writing a copy of which 
was attached to the petition and made a part of it. 
That agreement provided that the parties were de- 
sirous of postponing the sale of the land “without 
prejudice in any manner whatsoever to the suit” in 
consideration whereof the defendants paid to the com- 
plainants $6,240 and the latter agreed that the special 
master should postpone the sale for thirty days. It 
was also agreed that if the defendants should pay the 
balance shown to be due by the decree the sum paid 
should be applied on the principal, interest, fees and 
costs and if the balance should not be paid then the 
amount of $6,240 paid as aforesaid should be “for- 
feited” by the defendants to the complainants. There 
was a provision to that clause which secured to the de- 
fendants the privilege of paying $5,000 more within 
thirty days in which event the sale should be post- 
poned an additional thirty days, and that if the bal- 
ance due under the decree should then be paid the 
defendants should have credit upon the decree for the 
amount of such payments but if the balance due 
should not be paid at the expiration of the second 
period of extension “all sums so paid should be for- 
feited to the” complainants. 

It was agreed between the parties that the agree- 
ment was not one for an extension of time for the 
payment of the mortgage debt or any part of it but 


merely an agreement for the postponement of the 
Master’s sale of the property under the decree and 
that if the defendants failed to make the payments 
agreed upon that the sale of the property should pro- 
ceed as if the agreement had not been executed. 

The petition alleges that the defendants paid the 
complainants $10,000 and to complainants’ solicitor 
for attorney’s fees $1,240; that the first payment of 
$5,000 and $1,240 making a total of $6,240 was paid 
March 29, 1927, and the second sum of $5,000 was paid 
May 3, 1927. 

The petition alleged that when the agreement was 
made the complainants had made all arrangements 
with their bankers to furnish the funds with which to 
make the payments called for by the decree; that 
after the payment of $10,000 upon the mortgage debt 
the defendants became temporarily embarrassed and 
unable to make further payments at the time and the 
bank suddenly became unable to furnish the funds 
necessary ; that the minimum value of the lands sought 
to be sold is between $50,000 and $100,000 and the 
amount due upon the mortgage is small in compari- 
son with such value; that if the land should be sold 
at the time of the petition it would bring only a small 
portion of its actual value because the sale value of 
the property during the summer months is negligible 
at the present time under existing conditions in Flor- 
ida. A postponement of the sale for six months was 
asked during which time the defendants alleged that 
they could and would readjust their finances in such 
manner that the complainants would be paid in full. 

The fuil amount of the debt as fixed. by the decree, 
including principal, interest and attorneys’ fees was 
$23,159.97. Under the agreement which the parties 
made the defendants paid $11,240, leaving a balance 
due upon the debt of $11,919.97. If the defendants 
are not allowed a credit upon the decree for the sum 
paid and the property is sold to satisfy the original 
sum found to be due with interest and attorneys’ fees 
a forfeiture of an amount equivalent to more than 
forty-eight and one half per cent of the sum decreed 
to be paid will result by the court’s order denying the 
prayer of the petition. 

While it is true that the parties agreed that the 
purpose of the agreement was to secure a postpone- 
ment of the sale under the final decree it is also ap- 
parent from the agreement that a forfeiture of the 
amount which might be paid less than the total sum 
named in the decree was also contemplated. 

Now equity abhors a forfeiture and will always 
relieve against it when it can be done without doing 
violence to the contract between the parties. See Mc- 
Caskill v. Union Naval Stores Company, 59 Fla. 571, 
52 South. Rep. 961; 1 Pomeroy Equity Jurisprudence 
(4 Ed.) p. 56. 

The last clause of the contract contains a provision 
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which is open to the construction that the sale of the 
mortgaged premises should proceed in the same man- 
ner as if the agreement had not been made in the 
event the defendants should fail to make any pay- 
ments or perform any covenants “‘by them to be made 
and performed under the terms of the agreement’. 
As the only payment the defendants were required to 
make to obtain a thirty days’ postponement of the 
sale was the payment of $6,240 and which was paid 
on the date the agreement was signed it cannot be 
said that they have failed to make any payment to be 
made by them under the terms of the agreement be- 
cause the other payments sufficient to obtain an ad- 
ditional extension of thirty days or a total extinguish- 
ment of the debt were not compulsory under the terms 
of the agreement. If then the clause above mentioned 
contemplated that the sale should proceed as if the 
agreement had not been made only in the event the 
defendants failed to pay the only sum which under 
the terms of the agreement were ‘“‘to be made” by 
them it cannot be said that they have failed in their 
agreement. This interpretation may be in conflict 
with other language preceding it in the agreement 
but the court should look to all the provisions of the 
agreement to arrive at the purpose of the parties and 
to avoid a forfeiture if it can be done without violence 
to the contract of the parties as gathered from the 
written words. 

The contract did not secure to the defendants the 
privilege of paying five thousand dollars more after 
the first payment of $6,240 was made. They at all 
times had the right to pay the debt, the complainants 
merely agreed that if $5,000 should be paid they would 
grant another thirty days postponement of the sale. 
The defendants were not precluded under the agree- 
ment from paying any sum they might have desired 
or been able to pay whether it was a less or greater 
sum than $5,000. Yet, if they had paid a greater sum 
but less than the full amount of the balance due the 
total amount paid would have been forfeited under the 
terms of the agreement at the expiration of sixty days 
from the date of the contract. 

Such could not have been the harsh purpose of the 
parties in view of the language of the last clause of 
the agreement to which reference has been made and 
such construction a court of conscience would not be 
justified from the rules of equity jurisprudence in 
placing upon it. 

We do not determine the point that questions the 
special master’s authority to suit the execution of his 
duties under the decree to the trading abilities of the 
plaintiffs. It is also unnecessary to determine wheth- 
er the failure to observe the requirements of Rules 
84 and 86 was fatal to the decree as the parties by 
their agreement and subsequent proceedings are 
deemed to have waived that objection. 


The order of the Chancellor is reversed with di- 
rections to allow a credit upon the sum decreed to be 
paid of the amount actually paid by the defendants 
and direct the master to readvertise and sell the 
property for the balance appearing to be due with in- 
terest. 

TERRELL, C.J. and BROWN, J., concur. 

WHITFIELD, P.J. and BUFORD, J., concur in the 
opinion and judgment. 

STRUM, J., (dissenting. ) 

It seems to me that the result of the majority 
opinion and judgment is to revise the contract made 
by the parties, who were sui juris and who contracted 
voluntarily and dealt at arms length. The contract as 
construed by the majority is a much more fair and 
equitable contract, it is to be admitted, than that ap- 
parently intended by the parties, but is none tke less 
a departure, in my judgment, from the contract as 
made. Moreover, it does not appear that the sums 
paid by the defendants exceeded a fair sum to justly 
compensate complainants in damages for their for- 
bearance in executing the decree of sale, so as to ren- 
der such payments objectionable as a penalty. 

Opinion filed July 10, 1929. 

An appeal from the Circuit Court for Indian River 
County, Elwyn Thomas, Judge. 

Shepard & Wahl, for Appellant; 

James T. Vocelle and Chas. A. Mitchell, for Ap- 
pellees. 


FLORIDA CENTRAL AND GULF 
RAILWAY, a corporation, 


Appellant, 
Vv. CITRUS COUNTY. 
W. H. BOSWELL, 
Appellee. 


PER CURIAM. 

This appeal is from a final decree dismissing the 
bill of complaint as to apellant, defendant below, with- 
out prejudice. This court is committed to the doc- 
trine that the plaintiff in an equity suit has the right 
at any time before decree or final hearing upon pay- 
ment of costs to dismiss his bill without prejudice. 
This rule, however, like most others has its well recog- 
nized exceptions, but in the case at bar it is not fully 
made to appear that in dismissing the bill the chan- 
cellor abused his discretion. 

The record further discloses that this was a suit 
to quiet title predicated on a tax deed. A bill in equity 
cannot be maintained for the sole purpose of testing 
the validity of a tax deed. Stuart v. Stephanus et al, 
94 Fla. 1087, 114 So. Rep. 767. 

Affirmed. 

TERRELL, CJ., and ELLIS and BROWN, JJ., 
concur. 
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WHITFIELD, PJ., and STRUM and BUFORD, 
JJ., concur in the opinion and judgment. 

Opinion filed July 9, 1929. 

An appeal from the Circuit Court for Citrus 
County, Fred L. Stringer, Judge. 
Strauss L. Lloyd and George W. Scofield, for Ap- 
pellant; 
No appearance for Appellee. 


J. E. CHACE, SR., 

Plaintiff in Error, 
MARION COUNTY. 
M. F. JOHNSON, 
Defendant in Error. 
ELLIS, J. 
J. E. Chace, Sr., and M. F. Johnson entered into a 
contract of purchase and sale of certain land. Chace 
agreed to “sell and convey” the land to Johnson and 
the latter agreed to ‘‘purchase and take” it. The price 
agreed upon was $4,200, of which $840 was paid by 
Johnson when the contract was signed. The remain- 
der of the purchase price it was agreed should be paid 
as follows: $840 cone year from the date of the con- 
tract, which was executed September 24, 1925, and 
$420 on each of the following dates: March 24, 1927; 
September 24, 1927; March 24, 1928; September 24, 
1928: March 24, 1929 and September 24, 1929. 

The deferred payments it was agreed should bear 
interest at the rate of 8 per cent per annum from the 
date of the contract. The purchaser had the privilege 
of paying off either or all of the deferred payments 
before maturity. Chace agreed to execute and deliver 
a deed conveying the land to Johnson and the deed 
was to be deposited in the bank in escrow pending 
payment by Johnson of the balance to be paid by him 
under the contract. All payments were to be made to 
the bank and by it credited upon the contract. The 
purchaser agreed to pay all taxes thereafter assessed 
and other liens that might accrue upon the property. 
The contract contained a clause in the following 
language: 

“It is specifically understood and agreed that 
should the party of the second part fail for the 
space of 30 days to pay either of the deferred pay- 
ments and interest thereon as herein provided, 
or should allow any taxes hereafter assessed, or 
any assessment for streets or other municipal 
improvements to become delinquent, against said 
land, the party of the first part shall have the 
right to immediately cancel this contract, recall 
said deed from the Ocala National Bank, and 
keep and retain all payments of principal and in- 
terest as liquidated damages, and this contract 
shall from thenceforth be null and void, and the 
party of the second part shall have no further 
rights thereunder and if the party of the second 
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part has caused this contract to be recorded, the 
party of the second part, in consideration of the 
premises, agrees to execute a quitclaim deed or 
release of this contract without any additional 
cost or charge to the party of the first part.” 

Johnson failed to pay the amount agreed to be 
paid on September 24, 1926, $840, failed to pay the in- 
stallment due March 24, 1927, and the interest on the 
balance due of $3,360 as also the taxes of $47.50. So 
on June 20, 1927, Chace brought his action against 
Johnson to recover the amounts due under the terms 
of the contract. 

The defendant demurred to the declaration upon 
several grounds the principal point raised being that 
the clause of the contract quoted above provided the 
only remedy available to the seller in case of a failure 
on the purchaser’s part to meet any of the deferred 
payments or to comply with any of the other covenants 
upon his part to be performed; that by such clause 
the parties had provided for liquidated damages to 
be recovered by the seller in the event the purchaser 
should fail to perform the covenants of payment under 
the contract and that the seller had no other recourse. 
The demurrer was sustained; judgment was entered 
for the defendant and the plaintiff took a writ of 
error. 

If the demurrer was not well taken on the point 
mentioned it should have been overruled as the 
declaration was otherwise sound. The contract was 
made a part of the declaration by apt words. 

The clause upon which the purchaser, the defend- 
ant in error here, relies is not unusual in such con- 
tracts and is intended for the benefit of the vendor 
which he may enforce under some conditions or 
waive at his pleasure. It is a penalty or forfeiture 
clause which under some conditions it would be in- 
equitable for the vendor to enforce and in which a 
court of equity would deny him such privilege. Tay- 
lor v. Rawlins, 90 Fla. 621, 106 South. Rep. 424. If 
the vendee had made all payments except the last 
leaving only a small part of the purchase price to be 
paid and had in all other matters performed the 
agreement on his part to be performed it would be 
unconscionable to permit the vendor to claim as liqui- 
dated damages all payments which had been made. 
Such a case would not be different from the case at 
bar as the vendee views it except in the amount of 
penalty which might be exacted under the clause. 

The contract was for the purchase of land and the 
purchaser agreed to pay a certain sum therefor at cer- 
tain periods of time in definite amounts. The vendor 
was required to execute a deed of conveyance of the 
lands to the purchaser and place the same in escrow 
with the bank and when the payments should be com- 
pleted it was under the terms of the escrow required 
to deliver the deed to the purchaser. 
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After delivery of the deed to the bank the vendor 
had no control over it. The bank became a trustee 
of both parties charged with the performance of an 
express trust. See Ullendorf v. Graham, 80 Fla. 845, 
87 South. Rep. 50; Johnston Realty & Investment Co. 
et al. v. National City Bank of Tampa, 95 Fla. 282, 
116 S. R. 229. 

The construction of the clause as contended for by 
the defendant in error would make it appear as if the 
parties intended to make the liquidated damages un- 
der some conditions to be equivalent to a penalty and 
out of all proportion to the damages which the ven- 
dor might sustain in the event of a breach of the 
agreement by the vendee. See Southern Menhaden 
Co. v. How et al., 71 Fla. 128, 70 South. Rep. 1000. 

The doctrine that such clauses in contracts for the 
sale of land as the one involved in this case are for 
the benefit of the vendor and which he may waive if 
he wishes is expressed very clearly in Mancius v. 
Sergeant, 5 Cow. (N.Y.) 271; Canfield v. Wescott, 5 
Cow. (N.Y.) 270. 

It is undeniable that parties to a contract may 
agree as to the amount which shall be paid in com- 
pensation for loss or injury which may result in the 
event of a breach of the agreement. The purpose in 
permitting a stipulation for damages as compensation 
is to render certain and definite that which appears 
to be uncertain and not easily susceptible of proof. 
Whether such a provision is one for a penalty or for 
liquidated damages is regarded as one of law. 8 R. C. 
L. 559. 

The provision in the contract under consideration 
relating to the liquidated damages does not specify 
what sum shall be so regarded in the event of a breach 
of its terms by the vendee but provides for an increas- 
ing penalty in inverse ratio to the purchaser’s per- 
formance of the contract’s terms. The less he per- 
forms the less he forfeits, but the nearer he comes to 
a complete fulfillment of the agreements on his part 
to be performed without completing them the greater 
sum he forfeits to the vendor. 

The clause we think merely secured to the vendor 
an option to rescind the agreement and take what 
damage he actually sustained or waive the privilege 
and bring action upon the unqualified agreement of 
the purchaser to pay. 

The judgment is reversed and the cause is re- 
manded with directions to proceed ‘n accordance with 
the views here expressed. 

Reversed. 

TERRELL, C.J. and WHITFIELD, STRUM and 
BUFORD, JJ., concur. 

BROWN, J., concurs in the conclusion. 

Opinion filed July 9, 1929. 

A writ of error to the Circuit Court for Marion 
County, W. S, Bullock, Judge, 
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W. K. Zewadski, for Plaintiff in Error; 
L. W. Duval, for Defendant in Error. 
R. R. RICOU AND SONS COMPANY, 
a corporation, 
(Complainant below) 
Appelant, 
Vv MARTIN COUNTY. 


_ A. D. MERWIN and his wife, 


MABELLE L. MERWIN, A. H. WARNER 
and his wife, ANNA C. WARNER, 
JULIA S. POPE, FRANK W. POPE, 
and his wife, MARIA D. POPE, 
JOHN H. POPE, CHARLES S. POPE 
and his wife, STELLA POPE, 
D. RANDALL POPE and his wife, 
RUTH POPE, JULIA SKILLEN and 
her husband, GEORGE A. SKILLEN, 
and SEMINOLE BANK, a corporation 
under the laws of the State of Florida, 
(Defendants below) 
Appellees. 
BROWN, J. 

Appellant filed a bill to quiet title against A. D. 
Merwin and others in the Circuit Court of St. Lucie 
County on the 23rd day of July, A. D. 1925. The 
transcript states that: “The original bill of complaint 
in the above style cause has been lost, a transcript of 
a purported copy of an original bill of complaint in 
this cause is herewith given in words and figures as 
follows.” There is nothing in the transcript which 
shows that the “purported copy” of the original bill 
had been adjudicated by the court as being a correct 
copy and allowed to be filed in the place of the orig- 
inal, or that it was in fact a correct copy, of the lost 
bill. Martin County was created by act of the legis- 
lature approved May 30, 1925, which became ef- 
fective in August, 1925. Defendants A. D. Merwin 
and wife and A. H. Warner and wife filed their joint 
and several answer and cross bill on September 1, 
1925 in the office of the clerk of the Circuit Court of 
St. Lucie County. This should have been filed in the 
Circuit Court of Martin County. The papers in the 
case were subsequently transferred to the clerk of the 
Circuit Court in Martin County. The cross bill por- 
tion of this combined answer and cross-bill refers to 
itself in the body thereof as a cross bill. The cross- 
complainants claimed title to the property described 
in the original bill and sought to quiet the title to the 
same against the complainant and their co-defendants 
in the original bill. The transcript does not show any 
service of process whatsoever under the cross bill. 
There is merely a recital of such service in the decree 
pro confesso later granted. On November 3, 1925, 
on motion of the complainant in the original bill, the . 
court ordered that complainant have twenty days — 
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after the return of the original court file in which to 
plead to the cross bill. It seems that the file was 
then in the possession of solicitors of the cross-com- 
plainant who resided in another county. This motion 
by complainant for additional time to answer the 
-cross-bill dispensed with the necessity of showing 
service of process on it. On December 7, 1925, coun- 
sel for cross-complainants filed a praecipe for decree 
pro confesso for failure to plead to the cross bill and 
on that date a decree pro confesso was entered by the 
clerk which recited that due and legal service had 
been had upon the defendants, naming the complain- 
ant and the co-defendants of the cross-complainants, 
and that they had failed to plead, answer or demur on 
the rule day next succeeding the return day. Then 
follows the order in these words: “It is hereby or- 
dered and decreed that the bill of complaint be taken 
as confessed, and that the cause be proceeded with 
ex parte.” On April 27, 1925, over four months after- 
ward, the complainant in the original bill filed a mo- 
tion to open and set aside the decree pro confesso and 
to allow the complainant to answer the defendants’ 
cross bill, which alleged in general terms only that 
complainant had a good and meritorious defense to 
said cross bill and that the court had granted a period 
of twenty days after the return of the original court 
files to plead to said cross bill; that the original files 
had not been returned on November 2, 1925, and that 
when they were returned by counsel for the cross- 
complainants, the original bill was not among the 
papers, as shown by attached affidavit of the clerk. 
The court denied this motion, reciting in its order that 
it appeared that the bill of complaint had not been 
sent to counsel for cross-complainants. The record 
does not indicate what became of the lost bill, or who 
lost it. Motion for final decree was filed by counsel 
for the cross-complainants and a final decree rendered 
in their favor, on June 30, 1926, according to the de- 
cree itself, though the transcript recites that it was 
filed and recorded on June 5, 1926. From this decree 
the complainant in the original bill took this appeal 
on December 29, 1926. 

If the final decree was filed and entered on June 
5th, as stated in the transcript, the appeal taken on 
December 29th was too late, though it was within the 
time if the date of rendition as given by the chan- 
cellor, June 30th, in the decree itself, is correct, for 
obviously the decree could not have been filed and 
recorded before it was rendered and signed by the 
chancellor. Appellees filed a motion to dismiss this 
appeal on another ground, which was denied. See 
Ricou & Sons Co. v. Merwin, 113 So., 745, 94 Fla., 86. 
As there has been no motion to dismiss on the ground 
that the appeal was not taken within six months from 
the entry of the final decree, it is probable that the 
decree was in fact entered subsequent to its rendition 


on June 30th, 1926. However, this inconsistency in 
the record, on so vital a point, is not explained by the 
transcript, and leaves the question clouded with some 
doubt, which doubt we will resolve in favor of ap- 
pellant. 

The transcript in this case is very defectively 
prepared. The papers filed in the case are not tran- 
scribed in their chronological order, which has made 
consideration of the-case difficult. It will have been 
observed that the decree pro confesso was defective in 
that it decreed “that the bill of complainant be taken 
as confessed’’, instead of the cross bill as prayed for 
by counsel] for the cross-complainants in their praecipe. 

But when, over four months later, complainant 
moved for the opening up of the decree pro confesso, 
the motion was based on other grounds, and no ob- 
jection was made in any way to the irregularity above 
pointed out in the decree pro confesso. Both sides, 
and the chancellor also, appear to have assumed that 
the decree pro confesso was sufficient in form, as a 
decree pro confesso in favor of the cross-complainants 
and against the complainant and the other parties 
defendant to the cross-bill, therein named. The Court 
refused to set it aside, and subsequently rendered a 
final decree based thereon. We cannot, under all the 
circumstances, say that the chancellor abused his dis- 
cretion in denying the motion to open and set aside 
the decree pro confesso, on the grounds stated in the 
motion. The failure of the court file to contain the 
bill, when returned to the clerk, could hardly have 
prejudiced the complainant, who must have been pre- 
sumed to have known what his bill contained. 

The refusal of the court to open the decree pro 
confesso and the subsequent final decree based thereon 
may be deemed to have had the effect of curing the 
defect in the pro confesso and confirming it as valid. 
But whether this was or was not the effect of the 
court’s action; the appellant is not, under the circum- 
stances disclosed by the record, in a position to ques- 
tion the sufficiency of the decree pro confesso in the 
respect pointed out, for the first time, in the appel- 
late court. 

The decree appealed from will therefore be af- 
firmed. 

Affirmed. 

TERRELL, CJ., and ELLIS, J., concur. 

WHITFIELD, P.J., and STRUM and BUFORD, 
JJ., concur in the opinion and judgment. 

Opinion filed July 12, 1929. 

An appeal from the Circuit Court for Martin 
County, Elwyn Thomas, Judge. 

Dame & Rogers, for Appellant; 

G. P. Garrett and W. M. Toomer, for Appellees 


ALBERT PICK, 
Plaintiff in Error, 
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DADE COUNTY. 
HARRIETT B. ADAMS, joined 
by her husband, H. A. ADAMS, 
Defendants in Error. 
ELLIS, J. 

Mrs. Harriett B. Adams on July 30, 1925, agreed to 
purchase a lot of land in Miami Beach, Florida, and 
paid to P. D. Smith $2500 on account of the purchase 
price. Smith wrote a receipt for the money and in 
the document described the property and set forth the 
terms upon which it would be sold if acceptable to the 
owner. The price of the property, as recited in the 
document acknowledging the receipt of the cash pay- 
ment, was placed at $50,000. Receipt of $2500 was 
acknowledged and the balance to be paid as follows: 
$22,500 on August 17, 1925, and the remainder in 1, 2 
and 3 years. The owner was required to furnish an 
abstract of title showing good marketable title “when 
the deed of conveyance is given and purchaser has com- 
pleted his payments as above specified”. It was also 
provided that if the purchaser should fail to comply 
with her part of the agreement “within August 17, 
1925 days from date hereof” the deposit should be for- 
feited as liquidated damages and used for the “benefits 
of the party of the first part as rent’. The paper writ- 
ing contained a clause in the following words: “If 
the present owner does not approve of the terms of 
this contract, or other terms agreeable to both par- 
ties, or if he cannot furnish good title to the property, 
or if for any reason same cannot be delivered in a 
reasonable length of time, this deposit shall be re- 
turned to the purchaser. By P. D. Smith’. The de- 
posit of $2500 was for an option to purchase and if 
accepted by the owner was to be applied on the pur- 
chase price. Mrs. Adams signed the paper as pur- 
chaser and two persons, Albert Pick and W. G. Keely, 
signed their approval of the sale as owners. 

Mrs. Adams joined by her husband brought an 


action against Albert Pick in the Civil Court of Record. 


for Dade County. The first count of the amended 
declaration contains merely a recital of the transaction 
in which it is alleged that Pick was the owner of the 
property, listed it with Smith to find a purchaser, 
and he induced Mrs. Adams to sign the instrument 
which she alleges was an offer to purchase; that she 
paid $2500 by check payable to Smith who indorsed 
it to T. J. Walsh who was agent for Pick and that 
Walsh indorsed the check and paid the proceeds to 
Pick. It is alleged that Walsh was not authorized to 
sell the land or bind his principal; that the plaintiff 
has never had a copy of the instrument, but that it 
provided that Pick “would deliver to plaintiff on or 
before said 18th day of August, A. D. 1925, an ab- 
stract showing good and marketable title to said 
property”. 

It is also alleged that Smith promised to return to 


the plaintiff a “copy of said instrument when it was 
signed by said Albert Pick, and plaintiff has never 
seen it since nor any copy of it’. It is alleged that 
the plaintiff does not know whether Pick approved the 
offer or signed the instrument but that “neither it 
nor any copy was ever delivered” to her by “defend- 
ant or any one acting for him” or to any one for her, 
nor has she ever been notified of Pick’s approval or 
acceptance of: the offer, nor has the defendant: ten- 
dered or delivered to her an abstract of the title to 
the property. By reason of such “facts and circum- 
stances set out aforesaid” the plaintiff claims that 
the defendant is indebted to her in the sum of $2500 
with interest and she claims damages in that sum. 
Such is the first count of the declaration so-called. 

The second, third, fourth and fifth counts likewise 
follow no rule of pleading known to the practice in 
this State. They are as follows: 

“TT 
“And in a like sum for money lent by the 
plaintiff to the defendant. — 
“TII 
“And in a like sum for money paid by the 
plaintiff for the defendant at his request. 
“TV 
“And in a like sum for money received by the 
defendant for the use of the plaintiff. 
“And in a like sum for money found to be due 
from the defendant to the plaintiff on accounts 
stated between them. 
“Wherefore plaintiff sues and claims damages 
in the sum of $3500.” 

The paragraphs numbered II to V inclusive follow 
no known form at common law for stating a cause of 
action and ignore the requirements of the statute if 
the statutory form was intended to be used. See Sec. 
2648 Rev. Gen. Stats. 1920, (Sec. 4314 C. G. L. 1927.) 

The first paragraph, which has several subdi- 
visions, states no cause of action. It begins with the 
words “Defendants was indebted to plaintiff at and 
before the time of the beginning of this suit in the 
sum of Twenty-five Hundred ($2500.00) Dollars with 
interest thereon from July 30, 1925, for that hereto- 
fore” etc. The paragraph then proceeds with a state- 
ment of facts which shows no such indebtedness to 
be due. That paper was filed April 16, 1926. 

On May 24, 1926, an “amendment to amended 
declaration” was filed. The amendment was a repeti- 
tion of the so-called first count except in the matters 
hereafter mentioned and was numbered VI. The 
changes were as follows: the word “defendant” was 
substituted for the word “defendants” on the first 
line; the word “deed” was substituted for the word 
“deal” appearing in the second subparagraph. So 
that the sentence reads in part “closing of said deed” 
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instead of “closing of said deal’’; inserting the word 
“ever” in the last paragraph so that the sentence 
reads in part: “acting for him ever tendered”; and 
the insertion in the last paragraph of the following 
sentence: 

“Said instrument was never signed by plain- 
tiff’s husband, said H. A. Adams, and her said 
husband did not join therein, and plaintiff took 
no title thereunder and has and holds no interest, 
right or title in or to said property, which she can 
return to defendant’. 

And damages were laid at $3,500 instead of $2,500. 

The defendant pleaded as follows: 

“1. That he was indebted as alleged. 

“2. That he did not promise as alleged.” 

The third plea, if it may be termed such, was ap- 
parently addressed to the first and sixth counts of the 
amended declaration as amended. It consists of two 
pages of admissions and denials. The “plea and 
answer’’, as it is called, admits that Smith was defend- 
ant’s agent and that he received the check. The re- 
mainder of it consists of denials and averments. 
Among the latter are the following: that defendant 
advised plaintiff that the abstract was ready to be 
delivered but that she stated that it was not worth 
while to deliver it as she did not have the money to 
consummate the sale; that she refused to comply with 
the agreement and the defendant was ready willing 
and able at all times to comply with the contract in 
every manner. 

The point is made in the plea that the plaintiff’s 
action is in effect an attempt to rescind the contract 
and that the Civil Court of Record has no jurisdiction 
of such matter. The defendant asked for a contin- 
uance of the case but the motion was overruled and 
the parties went to trial, which resulted in a verdict 
for the plaintiff in the sum of $2500 “with interest 
thereon from July 30, 1925, at 8% per annum”. 

Judgment was entered for plaintiff and defend- 
ant took a writ of error from the Circuit Court which 
affirmed the judgment of the Civil Court of Record. 
Thereupon the defendant applied to this Court for a 
writ of certiorari. 

In proceedings of this character the ultimate ad- 
judication is to quash the judgment complained of or 
to quash the writ of certiorari. First Nat. Bank v. 
Gibbs, 78 Fla. 118, 82 South. Rep. 618. 

A lengthy statement of this case is made to show 
that the “pleadings” in the case presented no issue 
the determination of which could fix the liability or 
nonliability of the defendant to the plaintiff in dam- 
ages. 

Whatever the evidence may show the plaintiff, if 
she recovers at all, must recover upon the case made 
by her declaration. Parrish v. Pensacola & Atl. Ry. 
Co., 28 Fla. 251, 9 South. Rep. 696; Walsh v. Western 


Ry. Co. of Fla., 34 Fla. 1, 15 South. Rep. 686; Hinote 
v. Brigman & Crutchfield, 44 Fla. 589, 33 South. Rep. 
303; A. C. L. Ry. Co. v. Crosby, 53 Fla. 400, 43 South. 
Rep. 318; Ingram-Dekle Lumber Co. v. Geiger, 71 Fla. 
390, 71 South. Rep. 552. 

The action, if any at all exists in favor of the 
plaintiff, must rest upon some express or implied 
promise of the defendant to pay the debt alleged to be 
due or a breach of a contract by him resulting in dam- 
ages to the defendant. Nothing of that kind may with 
the smallest degree of certainty be extracted from the 
allegations of the declaration. The payment of the 
money to Pick by the plaintiff for an option to pur- 
chase constituted no cause of action in her favor nor 
did her failure to obtain a copy of the contract create 
any obligation upon him to refund the money. The 
evidence introduced can hardly be deemed to sustain 
an action for breach of a contract on defendant’s part 
and certainly not sufficient to support common counts 
for money lent to the defendant or money paid at his 
request or received by him for the plaintiff’s use nor 
account stated, even if the declaration made such a 
case. 

The obvious failure to observe the essential re- 
quirements of law in this case from the declaration to 
the judgment impels this Court to quash the judgment 
of the Circuit Court. So ordered. 

TERRELL, C.J. and BROWN, J., concur. 

WHITFIELD, PJ., and STRUM and BUFORD. 
JJ., concur in the opinion and judgment. 

Opinion filed July 13, 1929. 

A writ of certiorari to the Circuit Court for Dade 
County, W. L. Freeland, Judge. 


Thompson, Thompson & Youmans, for Petitioner ; . 


W. F. Brown, for Respondents. 


MIAMI REAL ESTATE COMPANY, 
a corporation, 


Appellant, 
Vv. DADE COUNTY. 
HOTEL HALCYON CORPORATION et al, 
Appellees. 


PER CURIAM. 

The bill of complaint herein, seeks to enforce 
against the lessor the specific performance of an 
agreement for a 99 year lease of the Halcyon Hotel 
property in Miami, Florida. 

On a former appeal an order overruling a demur- 
rer to the bill of complaint of the lessee was affirmed. 
Hotel Halcyon Coporation et al v. Miami Real Estate 
Company. 89 Fla. 156, 103 So. 403. Subsequently 
a final decree was rendered dismissing the bill of com- 
plaint upon the return to the lessee of a sum of money 
that had been received by the defendant lessor from 
the complainant lessee on the rents to become due un- 
der the lease. An appeal was taken by the complain- 
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ant from the final decree. The matter to be determin- 
ed now is whether the allegations of the bill of com- 
plaint heretofore held to be a sufficient basis for 
specific performance, have been proven substantially 
as alleged, and have net been met and overcome by 
the answers and the evidence. 

It is contended that specific performance should 
not be decreed because it does not appear that there 
was a meeting of the minds of the respective parties, 
in that it was not made known to the lessor that the 
Miami Beach Real Estate Company was to be the 
lessee. The record on the former appeal and on this 
appeal show that a lease of the premises in contro- 
versy to the Miami Real Estate Company was contem- 
plated and intended by Thomas J. Peters acting for 
the Hotel Halcyon Corporation and by Fred H. Rand, 
Jr., acting for the Miami Real Estate Company. 

The form of a lease dated June 1, 1921, submitted 
by the lessor to the lessee, purported to evidence the 
agreement for a 99 year lease of the described proper- 
ty by the Hotel Halcyon Corporation as lessor to the 
Miami Realty Company as lessee. These parties, 
lessor and lessee, comported with the terms and intent 
of the agreement previously arrived at by the con- 
tracting parties as shown by the communications be- 
tween them. On August 19, 1921, F. H. Rand, Jr., in 
pointing out objections to the form of the lease as 
presented by the lessor stated: ‘As I have previously 
advised you, by cable and letter, the Lease is not satis- 
factory for reasons which I submit below. 

First: I wish the lease made to and executed by 
my corporation the Edgewater Company instead of 
the Miami Real Estate Company.” 

There were 48 other objections to the form of the 
lease stated by Mr. Rand in his letter from Paris, 
France, to Mr. Peters at Miami, Florida. 

The essential terms of the lease had several weeks 
previously been agreed on between Mr. Peters repre- 
senting the Hotel Halcyon Corporation and Mr. Rand 
representing the Miami Real Estate Company, and 
the mere wish of Mr. Rand as expressed in his letter 
to Mr. Peters dated August 19, 1921, that the lease be 
made to the “Edgewater Company” instead of the 
“Miami Real Estate Company”, did not change the 
terms of the agreement previously concluded as to the 
parties to the lease. Such expression of Mr. Rand’s 
wish was not an abandonment of the agreement al- 
ready made under which the Miami Real Estate Com- 
pany was to be the lessee. This is particularly so in 
view of all the correspondence in evidence. Mr. Peters 
apparently made no reply to the suggestion or expres- 
sion of a wish as to the change of lessee; and Mr. 
Rand’s letter of August 19, 1921, expressed a purpose 
to abide by the agreement as made. 

At least $14,000.00 were paid to and retained by 
the lessor; and in addition thereto terms were agreed 


on for the transfer of real estate owned by the Miami 
Real Estate Company to the Hotel Halcyon Corpora- 


tion in payment on the rentals to accrue under the 


lease agreed on; and these are among the elements 
warranting a decree of specific performance. ‘There 
was no basis for rescinding the contract by the lessor; 
and it did not return the advance payment received. 
The offer in the answer to return the $14,000.00 does 
not affect the equity for specific performance shown 
by the appellant. 

The evidence adduced considered as a whole sus- 
tains in essential substance, and does not negative or 
depreciate, the material allegations of the bill of com- 
plaint, which allegations have been held on demurrer 
to .be a sufficient predicate for appropriate relief. 
The averments of the answers and the evidence ad- 
duced in support thereof, do not afford a defense to 
the equity shown by the complainant for the specific 
performance of a 99 year lease of the described 
property. 

The final decree is reversed and the cause will be 
remanded for appropriate proceedings and decrees. 

WHITFIELD, P.J., STRUM and BUFORD, JJ., 
concur. 

TERRELL, C.J., concurs in the opinion and judg- 
ment. 

ELLIS, J., dissents; 

BROWN, J., disqualified. 

Opinion filed June 21, 1929. 

An appeal from the Circuit Court for Dade Coun- 
ty, A. J. Rose, Judge. 

Bart A. Riley and Cooper, Knight, Adair, Cooper 
& Osborne, for Appellants; 

Thomas B. Everhart, Mitchell D. Price and Loftin, 
Stokes and Calkins for Appellees. 


JIM GAVIN, 
Plaintiff in Error, 
Vv. OKALOOSA COUNTY. 
STATE OF FLORIDA, 
Defendant in Error. 
PER CURIAM. 

Plaintiff in error was indicted, tried and con- 
victed in Okaloosa County of having unlawful carnal 
intercourse with an unmarried female of previous 
chaste character under the age of eighteen years. A 
sentence of ten years in the State penitentiary was 
imposed. A new trial was denied and writ of error 
taken to the judgment. 

The sufficiency of the evidence to support the ver- 
dict is the only question presented here for our con- 
sideration, plaintiff in error contending that the evi- 
dence of the prosecutrix being all the evidence that 
was offered to prove the charge against him was un- 
reasonable and showed conclusively a “frame up” 
against him. 
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We have examined the record and while the evi- 
dence does not in all its aspects conform to reason as 
we understand that term where applied to a situation 
like the one presented here, we think it warrants the 
verdict and there is no showing that the jury was in- 
fluenced by considerations outside the evidence. 
Affirmed. 

TERRELL, CJ., and ELLIS and BROWN, 
concur. 

WHITFIELD, P.J., and ataiaiiaaad J., concur in 
the opinion and judgment. 

Opinion filed June 22, 1929. 

A writ of error to the Circuit Court for Okaloosa 
County, A. G. Campbell, Judge. 

W. T. Bludworth, for Plaintiff in Error; 

Fred H. Davis, Attorney General, and Roy Camp- 
bell, Assistant, for the State. 


JJ., 


FRANKLIN E. HARDISTY, 

Plaintiff in Error, 
Vv. SARASOTA COUNTY. 
S. JARVIS HARDISTY, 
Defendant in Error. 
TERRELL, C. J. 
Plaintiff in error and defendant in error were hus- 
band and wife. Plaintiff in error as petitioner below 
filed his petition for habeas corpus to secure the cus- 
tody of his minor child. The writ was granted and 
on final hearing the custody of the child, Thomas 
Carver Hardisty, was remanded to defendant in er- 
ror, S. Jarvis Hardisty, its mother. Writ of error is 
taken from that judgment. 
It is contended by petitioner that the return of the 
respondent to the petition was insufficient, that the 
father is entitled prima facie to the custody of his 
minor child and that the order remanding the child 
to the custody of the mother is without recourse in 
that it makes no provision for the father to visit or 
see the child at any time. 
As to the latter contention it is sufficient to say 
that the father may secure an order permitting him 
to visit the child at any time on proper showing made 
to the-chancellor. As to the first contention it is 
enough to say that the return may not be a model 
pleading but it is sufficient in a proceeding of this 
kind. This court is committed to the doctrine that the 
father is entitled prima facie to the custody of his 
minor child subject always to the modification that the 
best interests of the child will be the matter of first 
consideration. 
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In this cause the court below heard the testimony, 
and on due consideration awarded the custody of the 
child to its mother, the defendant in error. No error 
is shown to have been committed so his judgment is 
affirmed. 

Affirmed. 

ELLIS, and BROWN, JJ., concur. 

WHITFIELD, P.J. and BUFORD, J., concur in the 
opinion and judgment. 

Opinion filed June 22, 1929. 

A writ of error to the Circuit Court for Sarasota 
County, Paul C. Albritton, Judge. 

King & Barringer and Harrison E. Barringer, for 
Plaintiff in Error 

John F. Burket and F. W. Dart, for Defendant in 
Error. 


CARL W. LOHR, 
; Plaintiff in Error, 
DUVAL COUNTY. 
CITY OF JACKSONVILLE, 
a Municipal Corporation, 
Defendant in Error. 
PER CURIAM. 

This cause having heretofore been submitted to 
the Court upon the transcript of the record of the 
judgment herein, and briefs and argument of counsel 
for the respective parties, and the record having been 
seen and inspected, and the Court being now advised 
of its judgment to be given in the premises, it seems 
to the Court that there was error in granting the mo- 
tion of the defendant for an instructed verdict in 
favor of the defendant. There was substantial evi- 
dence tending to prove the liability of the defendant 
to the plaintiff for injuries complained of. Therefore, 
the judgment should be reversed and it is so ordered. 
Florida Common Law Practice by Crandall, Sec. 208 
and authorities cited; Sec. 4363 Comp. Gen. Laws 
1927; 67 Fla. 40. 

Reversed. 

WHITFIELD, BROWN and BUFORD, JJ., and 
GIBLIN, Circuit Judge, concur. 

STRUM, J., Disqualified. 

Decision filed May 27, 1929. 

A writ of error to the Circuit Court for Duval 
County, Daniel A. Simmons, Judge. 

Evan Evans, for Plaintiff in Error; 

Austin Miller, Gov Hutchinson, Emmet Safay and 
Harvey Mabry, for Defendant in Error. 
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NOTES AND COMMENT 


A COURT’S RECORD FOR 
EFFICIENCY. 

(By Herbert U. Feibelman, of 
Miami, Florida) 

It may be accepted as true that the 
real test of the efficiency and efficacy 
of legislation is its ability to respond to 
an emergency. If a law can stand the 
strain of abnormal times, it must be 
sound, at least in principle. This un- 
doubtedly is correct reasoning in consid- 
ering the National Bankruptcy Act. 

While normal business conditions will 
produce business failures, as long as 
human nature itself fails and as long as 
ill fortune overtakes the best of men, 
yet periods will arise when unprecedent- 
ed conditions bring about failures that 
no men can overcome, and no legislation 
ean possibly anticipate every contin- 
gency. It is generally considered that 
mercantile conditions in the State of 
Florida, particularly South Florida, after 
the collapse of the real estate boom and 
after the hurricane that followed, were 
almost without parallel in the country. 
It has been stated by a distinguished 
public servant, who for nearly a score 
of years was a leader in the lower 
house of Congress and who has _ fo: 
nearly the same period graced the Fed- 
eral bench, that the present Bankruptcy 
Act itself grew out of a period of de- 
pression and failure that visited a par- 
ticular part of the country, nevertheless 
the peculiar conditions in South Florida 
during the past four years have proba- 
bly not had a parallel in the history of 
this country. There have been great, 
sudden business losses through iires, 
floods, and other holocausts, but ihe 
business upheaval in Florida took a 
strange pendulum-like swing from ab- 
normal prosperity to abnormal depres- 
sion. Bankruptcies were, therefore, in- 
evitable. No record is available of all 
failures that took place. It has been es- 
timated that only a fraction of them 
found themselves into the courts, state 
and Federal. The District Court of the 
United States for the Southern District 
of Florida, suddenly found itself com- 
pelled to administer to needs never be- 
fore presented. The annual reports of 
the Attorney General of ihe United 
States for the past five years, ending 
June 30, 1928, as submitted to both 
houses of Congress, reveal bankruptcy 
cases filed in this District as follows: 


1924 171 
147 
651 
1928 725 


The last year, 1928, was the peak year. 
According to figures obtained at this 
writing, the fiscal year, ending June 
30, 1929 will fall short of the record of 
1928. It is therefore interesting to note 
the court’s record for administration, 
bearing in mind that this District, ex- 
tending from the Georgia line on ihe 
north to Key West on the south, from 


the Atlantic Ocean on the east to the 


Gulf of Mexico on the West, is in ex- 
tent one of the largest, if not the larg- 
est in the United States. During. this 
period Congress had provided two judges, 
and one of them was stricken with his 
last illness. From time to time, judges 
were sent from other districts so that it 
might be said that there were most of 
the time two judges available. Of ne- 
cessity trial terms were limited and far 
apart, and these were consumed in most 
part in the determination of criminal 
cases, largely those concerned with the 
enforcement of national prohibition. in 
fact, the judges were so overwhelmed 
with work that it was difficult in most 
cases, if not impossible, to gain full au- 
dience for contested matters, and stipu- 
lation of opposing counsel had io be en- 
couraged. 

Despite such a situation, which the 
court itself was powerless to overcome, 
a remarkable record of efficiency was 
established. The annual report of the 
Attorney General of the United States 
for the fiscal year ending June 30, 1928, 
reveals that, in administering the 725 
new cases and 823 cases pending at the 
beginning of the year, the court conclud- 
ed 530 cases. The net amount realized 
from the sale of assets and from other 
sources was $786,522.20, of which sum 
$440,598.74 was distributed to $6,261,- 
184.03 in claims of general creditors 
that had been proved and alolwed, or 
.5602% of the net amount. This is a 
high percentage, when it is considered 
that according to the same report in 
the summary of the United States only 
.4326% of the net amount realized was 
distributed. This distribution was pos- 
sible despite Florida’s liberal exemption 
laws, which give to the head of a fam- 
ily $1,000 in personal exemptions, as 


well as the home in which he resides, re- 
gardless of value. There was paid for 
exemptions or in lieu thereof, the sum 
of $19,480.84, in addition io allowances 
of real property set off to the value of 
$121,892.35. Lien and other priority 
creditors received $175,807.60, while 
costs of administration took only $138,- 
931.95. This was .1766% of the net 
amount realized. Throughout the Unit- 
ed States the cost of administration for 
1928 was .2376% of the net amount 
realized, while for the five fiscal years 
ending June 30, 1928, the cost of admin- 
istration throughout the United States 
was .2208°% of the net amount realized. 
In other words, the District Court of the 
United States for the Southern District 
of Florida, during a most irying period, 
was enabled to administer estates at 
less than the average court in the coun- 
try. That Court paid unsecured cred- 
itors fifty-six cents of every dollar of 
the net amount realized from assets, and 
expended seventeen cents of every dollar 
for administrative costs. 

I have taken the summary for ihe 
United States and have picked almost at 
random twelve district courts through- 
out the United States and the district 
courts for the neighboring states of Ala- 
bama and Georgia, including the districts 
where the cities of New York, Brook- 
lyn, Chicago, San Francisco, St. Louis, 
Baltimore and Washington are located, 
and, according to the Attorney General’s 
annual report and tabulations made 
therefrom, the following records for ad- 
ministrative costs were established: 


(SEE TABLE ON PAGE 72) 


It can readily be seen that by every 
measure of computation and by every 
standard, the District court of the Unit- 
ed States for the Southern District of 
Florida, handicapped as it was by a no- 
toriously insufficient number of judges 
and by a striking lack of demand for 
property of every sort, was enabled io 
administer bankruptcy estates with :e- 
sults that compare favorably with those 
of other districts, particularly those that 
enjoyed normal times. The percentage 
of cost to creditors was less than it was 
throughout the country, and the divi- 
dend approached the average paid gen- 
erally. It fairly approximated the divi- 
dend in those sections where the great- 
est demand for property existed, 
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E Percentage of cost of Dividend 
ft Administration with respect to unsecured 
to net amount of estate. creditors. 
Summary for the United States .23816 
Northern District of Alabama .1548 
Middle District of Alabama 0480 
Southern District of Alabama .2624 
Northern District of California 2481 .0780 
District of Columbia .0733 
Northern Illinois — .1618 
.0843 
.0946 
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